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This Issue in Brief 


The Evolution of Probation: The Historical 
Contributions of the Volunteer—In the second 
of a series of four articles on the evolution of proba- 
tion, Lindner and Savarese trace the volunteer/profes- 
sional conflict which emerged shortly after the birth 
of probation. The authors reveal that volunteers pro- 
vided the courts with probation-like services even 
before the existence of statutory probation. 
Volunteers were also primarily responsible for the 
enactment of early probation laws. With the appoint- 
ment of salaried officers, however, a movement 
towards professionalism emerged, signaling the end 
of volunteerism as a significant force in probation. 


Don’t throw the Parole Baby Out With the 
Justice Bath Water.—Allen Breed, former director 
of the National Institute of Corrections, reviews the 
question of parole abolition in light of the experience 
with determinate sentencing legislation in California, 
the current crisis of prison overcrowding, and the im- 
provements that have been made in parole procedures 
in recent years. He concludes that the parole board— 
while it may currently not be politically 
fashionable—serves important “safety net’’ functions 
and retention of parole provides the fairest, most 
humane, and most cost-effective way of managing the 
convicted offender that is protective of public safety. 


LEAA’s Impact on a Nonurban County.—LEAA 
provided funds for the purpose of improving the 
‘justice system for 15 years. To date, relatively lit- 
tle effort has been made to evaluate the impact of 
LEAA on the delivery of justice. In this article, Pro- 
fessor Robert Sigler and Police Officer Rick Singleton 
evaluate the impact of LEAA funds on one nonurban 
county in Northwestern Alabama. Distribution of 
funds, retention and impact are assessed. While no 
attempt has been made to assess the dollar value of 
the change, the data indicate that the more than one 
million dollars spent in Lauderdale County did 
change the system. 


Developments in Shock Probation.—F ocusing on 
a widely used and frequently researched probation 
program, this paper by Professor Gennaro Vito ex- 
amines research findings in an attempt to clearly 
identify the policy implications surrounding its con- 
tinued use. 


Family Therapy and the Drug-Using Offender: 
The Organization of Disability and Treatment in 
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a Criminal Justice Context.—The paper describes 
offenders’ behaviors which exacerbate conflict be- 
tween probation professionals to protect a fragile in- 
terpersonal situation within the offender’s family. 
The mirroring of familial conflict by professionals 
leads to high rates of recidivism whereas the profes- 
sional’s ability to work collaboratively with the of- 
fender’s family frequently enhances autonomy and 
more responsible behavior, assert the authors, David 
T. Mowatt, John M. VanDeusen, and David Wilson. 
Three modes of interaction characterizing the inter- 
face between probation professionals and the of- 
fenders’ families are described. 


Toward an Alternate Direction in Correctional 
Counseling .—While examining some of the problems 
in correctional counseling, e.g., authority, resistence 
to change, etc., this article calls for an alternative to 
traditional therapies. Dr. Ronald Holmes recognizes 
the need to move toward a model of counseling which 
reduces the importance of traditional therapeutic 
values and stresses the need for humane relation- 
ships. This model encourages an equal relationship 
between the counselor and the client, an examination. 
of conscious determinants of behavior, and a belief in. 
the client’s ability to change. 


Victim Services on a Shoesitring.—The criminal 
justice system is currently demonstrating more con- 
cern about the victims of crime. Robert M. Smith, pro- 
bation and parole officer for the State of Vermont, 
writes that although we in corrections oftentimes do 
not become involved with offenders until long after 
some crimes were committed, we still can play a 
significant role with regard to victims. Furthermore, 
some of these interventions do not require additional 
resources; rather, it is a matter of rethinking our own 
attitudes. 


Medical Services in the Prisons: A 
Discriminatory Practice —This article by Professor 
James T. Ziegenfuss reviews the provision of medical 
services in prisons and the growing involvement of 
the courts. Studies reported in the literature raise 
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serious questions as to the quality and quantity of 
such care. Traditional approaches would suggest 
amelioration of the situation by providing more and 
better care. However, the consideration of alter- 
natives to the present delivery system is examined 
in this article, as exemplified by the developing drug 
and alcohol treatment system. Importantly, the 
resolution of the problem is defined in terms of ser- 
vice system design and redesign. Additional needed 
research and analytical studies are identified. 


Legal Assistance to Federal Prisoners.—Legal 
Aid Attorney Arthur R. Goussy describes the duties 
of the visiting attorney to the Federal Correctional 
Institution, Milan, Michigan from February through 
October 1981. Commencing in April, a total of 136 
interviews were conducted with 126 inmates during 
visits taking a total of 71 hours. Prison authorities 
felt this service would assist inmates in: (1) pursuing 
their criminal cases; (2) coping with prison grievances; 
and (3) resolving private legal matters. This paper ad- 
dresses, experientally, these problems and the merits 
of legal consultation. 


Love Canali Six Years Later: The Legal 
Legacy.—It was August 1978 when the New York 
State Health Commissioner declared a health 
emergency at the Love Canal site on the outskirts of 
Niagara Falls, which ultimately led to the evacuation 
of nearly 1,000 families. For 5 years, Hooker | 
Chemical and Plastics Corporation had used the 
15-acre site to dump 21,800 tons of toxic chemicals 
until it sold the property to the Niagara School Board 
in 1953. Since 1978 the Justice Department has in- 
itiated a $124.5 million lawsuit against Hooker and 
New York State has filed suits totalling $835 million, 
charging Hooker with responsibility for the Love 
Canal disaster and other illegal dumping in the area. 
Issues remain, however, in the assessment of legal 
responsibility in this case. In this paper by Professor 
Jay Albanese questions of causation, prosecution, 
sentencing, and prevention are examined to illustrate 
the difficulty in doing justice in cases involving the 
scientific and legal issues raised by exposure to hazar- 
dous waste. 
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The Evolution of Probation 


The Historical Contributions of the Volunteer* 


By CHARLES LINDNER AND MARGARET R. SAVARESE** 


S MOST of us already know, probation was 

brought into existence in this country by a 

relatively small number of dedicated in- 
dividuals, most of whom were volunteers. Of course, 
the very first name that comes to mind is that of John 
Augustus whose pioneering work in and around 
Boston during the mid-1800’s earned for him the ti- 
tle, “father of probation.” But there were other 
volunteers, both in Massachusetts and other jurisdic- 
tions such as New York and Chicago, who followed 
Augustus and who continued his work, still on a 
voluntary basis, winning acceptance for probation, in 
the process and, thus, laying the groundwork for 
passage of the first official probation laws. 

Whereas volunteers had been the undisputed 
leaders and pioneers during the early stages of the 
evolution of probation, their role changed radically 
very shortly after the enactment of probation legisla- 
tion. Almost inevitably, the advent of publicly paid 
professional probation officers led to an eventual 
diminution of both the volunteers’ functions and 
status within the system. In most jurisdictions, a con- 
sistent pattern emerged following the creation of a 
formal, official probation system; as paid probation 
officers were hired, increased in numbers, and became 
professionalized, they often concentrated their 
organizational efforts on the removal of volunteers 
from the system or, at the very least, on severely 
limiting the role and functions of volunteers. 

In New York State, for example, the trend toward 
professionalism was evident during the first decade 
of statutory probation services and, in many in- 
stances, publicly paid probation officers were simply 
substituted for volunteers. Elsewhere, volunteers 
were subjected to supervision by professional, salaried 
probation officers, limited in the scope of their duties 
and responsibilities, and assigned reduced caseloads. 
Most importantly, a number of attacks on the qual- 
ity of volunteer work served as a stigma and 
tarnished the credibility of volunteers as a whole. So 


*This is the second in a series of four articles on the evolu- 
tion of probation. 

**Charles Lindner is associate professor, Department of 
Law, Police Science and Criminal Justice, John Jay College 
of Criminal Justice, New York City. Margaret R. Savarese 
is supervising probation officer, New York City Department 
of Probation, Bronx. 


strong was the anti-volunteer feeling, as a result, that 
it would not be until the 1960’s that a revival of 
volunteer services in probation would occur. 

Whereas the contributions made by the early 
volunteers to the development of probation have 
received considerable attention, the later struggle be- 
tween volunteers and professionals has been over- 
looked for the most part. This article is an attempt 
to explore the various roles played by volunteers at 
different stages in the evolution of probation 
culminating in the volunteer/professional conflict and 
the eventual outcome of that struggle. 


THE ROLE OF VOLUNTEERS PRIOR TO THE 


PASSAGE OF PROBATION LEGISLATION 


The years prior to the passage of the statutes legally 
authorizing probation and the appointment of proba- 
tion officers could very well be called the “golden 
years” of voluntary probation services for it was dur- 
ing this period of time that volunteers played their 
most prominent, fruitful role in both initiating and 
then developing probation until it became an ac- 
cepted, well-established practice. Indeed, in many 
jurisdictions, long before probation received the of- 
ficial sanction of law, volunteers were active in the 
courts where they provided, on a strictly informal, 
unofficial basis, a type of assistance which would, 
much later, be recognized and accepted as the essen- 
tial core of professional probation practice. The serv- 
ices provided by these early volunteers included both 
investigations of defendants and informal supervi- 
sion, for although the courts lacked the ability, at this 
time, to place an offender under formal probation 
supervision, the combination of a suspended sentence 
plus informal supervision was often used as an alter- 
native and served essentially the same purpose. 


The Premier Volunteer 


Of course, the first and foremost volunteer was John 
Augustus and his accomplishments in launching pro- 
bation in this country overshadow the efforts of all 
other volunteers who labored during this period prior 
to the existence of a formal probation system. Ap- 
propriately credited with being the “father of proba- 
tion,” Augustus was the “first to invent a system, 
which he termed probation, of selection and supervi- 
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sion of reformable offenders in the criminal courts and 
he labored in their behalf for eighteen years until his 
death in Boston in 1859 at the age of seventy-five.” 
The seminal contribution of John Augustus to the 
development of probation is too well known to be 
repeated here in any great detail. However, it should 
be pointed out that not only can the roots of proba- 
tion be traced back to Augustus but so can the roots 
of the volunteer movement in probation for, in fact, 
in the very beginning, they were synonymous. Even 
now, more than a century after his death, volunteer 
groups in probation continue to cite Augustus and his 
work as proof of the importance of their own role as 
volunteers. 

It was not until 1841, when he was in his mid-fifties, 
that Augustus, appearing in the Boston Police Court, 
had his first defendant “bailed on probation,” ap- 
parently, as a result of his involvement in the 
temperance movement of the day. A bootmaker by 
trade, up until this point, Augustus had spent his 
adult years building up a prosperous business and 
had, in fact, achieved a substantial degree of afflu- 
ence for himself and his family. Although he began 
his voluntary probation work in 1841 with a single 

_male defendant charged with being a common 
drunkard, within only 2 years, he had expanded his 
efforts to include not just men but, in addition, women 
and children charged with a variety of offenses. 


As Augustus was called upon more frequently and 
the enormous need for the type of work he was doing 
became more readily apparent to him, his involve- 
ment continued to expand until it had turned into an 
all consuming passion. He became a man with a mis- 
sion and his labors on behalf of those he termed “poor 


unfortunates” took on truly heroic proportions. In the 
process, of course, he sacrificed his profitable business 
and was, ultimately, financially ruined. In addition, 
he met with bitter opposition, as do all pioneers, on 
the part of those who had a vested interest in main- 
taining the status quo, especially, the court officers 
who were paid a fee for every defendant who was com- 
mitted to jail. He was also attacked by those who had 
difficulty accepting the purity of his motives and who 
accused him, sometimes in print, of hypocrisy, greed, 
and profiteering. 

Augustus responded to the fierce attacks leveled 
against him by stressing the strictly voluntary nature 
of his work. In an all too brief autobiographical ac- 
count of his labors during the period from 1841 to 
1852, Augustus was very explicit about his status as 


‘John Augustus, First Probation Officer (reprint of A Report of the Labors of John 
b a 1852) (New York: National Probation Association, 1939) : V. 
id., : 4. 


an unsalaried, unaffiliated volunteer stating, “I 
devote my time daily, and often a large portion of the 
night, in the performance of the various labors which 
fall into my province. I am no agent for any sect, socie- 
ty, or association whatever. I receive no salary, 
neither have I received a dollar for any service as a 
salary . . .”* At the very end of this same report, 
published at the request of his friends some 7 years 
before his death, Augustus painfully tried to justify 
and to defend his expenditures of money against the 
attacks of his critics and accusers ending with a 
pathetic plea to the general public for financial 
assistance in the form of donations: 


. . . as there are persons who believe, or affect to believe that 

I make money by such acts: . . . it drains my pockets, instead 

of enriching me. To attempt to make money by bailing poor peo- 

ple would prove an impossibility. 

The first year and the three or four years following, I worked 
hard at my business in my shop. Sometimes I worked all night 
to make up for the time I had spent in court. . . 

I have kept an account for the last six years, of the amount 
I have expended, and for what purpose it has been applied. If 
I had more, I would have expended more, for I have not had 
enough to render my labors so easy or so efficient as they would 
have been, hadI more money . . . 

If there are any who wish to render me assistance by pecuniary 
aid or otherwise, or any who desire information or assistance 
which I can render, in my field of labor, I should be happy to 
see them at my residence, No. 65 Chamber Street.* 

Not only did Augustus provide direct services to the 
courts and to hundreds of individuals but, apparently, 
he was also a very articulate and effective spokesman 
for probation. Besides demonstrating the value of this 
new approach through his own work, he also became 
a tireless and very visible probation advocate, 
writing, speaking to groups, and gradually winning 
over the judiciary, the press, and other influential in- 
dividuals. Thus, by convincing others of the benefits 
and usefulness of probation, he insured its continued 
existence even after his own death. 

Augustus was also successful in terms of inspiring 
others to carry on the work to which he had so 
wholeheartedly devoted the last 18 years of his life. 
In the years that followed, other volunteers would 
continue and, in fact, expand the work he had begur. 
and Massachusetts would serve as a model to be 
emulated in jurisdictions in other states. Although 
the contributions of many of the volunteers who 
followed in Augustus’ footsteps have been all but 
obliterated by the passage of time, we do know of the 
work of some of them, most notably, a small band of 
his immediate successors in Massachusetts several of 
whom worked with him prior to his death. 


John Augustus’ Successors 


Of the immediate followers of Augustus, the name 
of John Murray Spear was most often coupled with 
that of Augustus in the reports of the day. As describ- 
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ed by Moreland in his article tracing the line of suc- 
cession that followed Augustus: “ The next significant 
figure in the development of probation was John Mur- 
ray Spear who was for a time a voluntary worker with 
Augustus in the courts.” * Augustus considered Spear 
to be his heir apparent, stating in his autobiograph- 
ical work: 


My age and general health will doubtless prevent in a measure, 

my usefulness in this department of labor and I most sincerely 

hope that some person will come forth and enter upon the work. 

Thope also, that Mr. Spear will continue his labors and prosper 

abundantly, and be well supported in his labors of saving the 

fallen.® 

Spear, however, never assumed the central position 
in the developing probation movement that had been 
held by Augustus, for, among other reasons, he lacked 
the single-mindedness of purpose which had enabled 
Augustus to labor with an almost fanatical zeal for 
so many years. Although he was involved in an 
equally super-human effort, Spear diffused his 
energies among an incredible number of different 
charitable and reform activities. For example, dur- 
ing the 4 years that he was active in the Boston 
courts, along with Augustus, he was also serving as 
. . a voluntary public defender, lecturer and 
traveler in the cause of the court and prison reform, 
a prison worker, preacher and teacher, a tract 
distributor, and a worker with discharged prisoners. 
It was all voluntary work on his part; he was the 
agent of no society.’”* 

Somewhat similar work was performed by the 
Reverend George F. Haskins who, in 1851, founded 
the first Catholic asylum for boys in New England. 
By virtue of his position as rector of this facility, 
Father Haskins frequently appeared in the courts of 
Boston on behalf of the children who were on trial 
there with youngsters often being placed under his 
supervision as an alternative to their being commit- 
ted to a penal institution. He served in this capacity 
for some 21 years and although his charges were 
supervised in an asylum rather than in the commun- 
ity, his work was a further step in the development 
of probation and illustrates the early use of probation 
as an alternative to either a jail or prison 
commitment.’ 

With the founding of the Boston Children’s Aid 
Society in 1863, a number of agents attached to this 


“Donald W. Moreland, “John Augustus and His Successors,” in Marjorie Bell, Probation 
and Parole Progress: Yearbook (New York: The National Probation Association, 1941) 


"Ibid., : 17. 

*N.S. Timasheff, One Hundred Years of Probation: 1841 - 1941, Part I (New York: Fordham 
University Press, 1941) : 9-11. 

“Moreland, op. cit., : 17-18. 


association also became involved in the performance 
of these probation-like activities. The best known of 
this group was Rufus R. Cook, affectionately known 
as “Father” or “Uncle” Cook. Cook, who also served 
as chaplain of the Suffolk County jail, would provide 
supervision of juveniles, as well as a small number 
of adults, released by the courts in his care. Depen- 
ding upon the court, the duration of the period of 
supervision was 6 months or less during which time 
those who had been released on probation were re- 
quired to report every week or two to Cook at his 
home or in the court.* This practice of reporting to 
the agent at his home was commonplace in the early 
years and, in fact, continued right into the beginning 
years of statutory probation. 

Cook’s contributions were graphically detailed in 
the contemporary reports of the Executive Commit- 
tee of the Boston Children’s Aid Society. The 21st 
Report for the years of 1884-5, for example, noted that 
although he was continuing his work in the court- 
house, increasing infirmities were slowing him down 
and his work was becoming diminished. Cook’s work, 
however, continued well after the enactment of the 
first probation law in 1878 although, ironically, upon 
his death in 1889, no mention of this was made in the 
Society’s reports. Subsequent reports, however, noted 
that a new agent had been brought on staff to resume 
and continue the work performed by Cook.’ 

Miss L. P. Burnham, one of Rufus Cook’s fellow 
workers at the Boston Children’s Aid Society, is 
credited by Moreland with being “the first career 
woman in the probation field.” She collaborated with 
Cook, primarily, in terms of screening the youngsters 
who were on trial in order to select those candidates 
most suitable for probation supervision. She also 
worked with Cook after probation had been imposed 
in terms of helping him supervise his charges.” 


Volunteers in Other Jurisdictions 


In addition to Augustus and his immediate suc- 
cessors who labored in and around Boston, there were 
volunteers in other jurisdictions who performed a very 
similar type of function and who thus advanced the 
development of probation and its acceptance as a well- 
established practice prior to the passage of probation 
legislation. For example, in Chicago, the early 
residents of Hull House, the famous settlement house 
founded in 1889 by Jane Addams, became very much 
involved in this type of work. Jane Addams, in her 
autobiographical account of the first 20 years at Hull 
House, noted that this type of involvement was a very 
natural and perhaps inevitable outgrowth of the set- 
tlement workers’ day-to-day presence in the 
neighborhood and their determination to improve con- 


: 14. 
‘Augustus, op. cit., : 100. 
*Moreland, op. cit., : 14-15. 
"Ibid., : 15-16. 
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ditions for the people living there. As she further ex- 
plained, “From our earliest days, we saw many boys 
constantly arrested” adding, “we were distressed by 
the gangs of very little boys who would sally forth 
with an enterprising leader in search of old brass and 
iron, sometimes breaking into empty houses for the 
sake of faucets or lead pipe which they would sell for 
a good price to a junk dealer." 

These and similar observations convinced Jane 
Addams and her fellow settlement workers of the 
need to reach out and help those children who were 
in trouble with the law. As a result, “From the third 
year of Hull House, one of the residents held a semi- 
official position in the nearest police station; at least, 
the sergeant agreed to give her provisional charge of 
every boy and girl under arrest for a trivial offense.” 
The resident who performed this work for a number 
of years was a woman by the name of Alzina P. 
Stevens who, years before as a young girl of 13, had 
lost the index finger of her right hand while laboring 
in a New England cotton mill. Much later, she was 
described as being deeply interested in the protection 
of working children, perhaps, as a result of her own 
early experiences. 

Mrs. Stevens worked on a purely voluntary, infor- 
mal basis until the passage of legislation in 1899 
authorizing both the establishment of the first 
juvenile court in this country and the appointment 
of probation officers to service this specialized court. 
She then became the very first probation officer ap- 
pointed as a result of this bill but died, very tragi- 
cally, only a year later, in 1900. In an article 
published in 1905, describing the development of the 
probation system in Chicago, Julia C. Lathrop, one 
of the most influential women in that city, who had 
helped to bring the first juvenile court into existence, 
paid tribute to Alzina Stevens in the following words: 
“Her ripe wisdom, her recognition of the profounder 
causes of juvenile delinquency and their in- 
terdependence, as well as her tact and simple 
goodness, made her an ideal probation officer, and her 
untimely death, after a year’s service in the court, was 
a deplorable loss.** 

In New York, also, just as in Chicago, there were 
a number of volunteers performing similar functions, 
thus, laying the groundwork for the passage of the 


227. 

“Julia C. Lathrop, “The Development of the Probation System in a Large City.” Charities 
(January 1905) : 345. 

““Fifty-Seventh Annual Report of the Prison Association of New York for the Year of 1901 
(Albany: James B. Lyon, 1902) : 49. 

“[bid., : 49. 

“*[bid., : 49. 

"[bid., : 49. 

“*Fifty-Ninth Annual Report of the Prison Association of New York for the Year of 1903 
(Albany: Oliver A. Quayle, 1904) : 90-91. 


probation legislation which was to come later. Samuel 
J. Barrows himself, the man responsible for the draf- 
ting of the first probation law in New York in 1901, 
fully acknowledged the vital role played by the early 
volunteers when he wrote: 


The enactment of a provation law in New York is the outcome 
rather than the beginning of probation work in this State. As 
in Massachusetts, so in New York, a few individuals who had 
secured the confidence of the judges demonstrated the value and 
necessity of probation work before legislation was invoked.* 


The individuals referred to by Barrows in the 
passage above provided the courts with both in- 
vestigative and supervision services prior to the 
passage of any formal probation legislation. For ex- 
ample, a report for the year 1901 noted that a “Mr. 
David Williard has devoted himself to work at the 
Court of Special Sessions, investigating and taking 
into custody boys committed to him by the judges.’ 
Also mentioned was Mr. D.E. Kimball who was af- 
filiated with the Prison Association of New York and 
who, for 17 years prior to the passage of the first pro- 
bation law, visited the Tombs to interview “those 
under accusation, to investigate cases when deemed 
necessary and to furnish information to the judges 
when desired.”** A third individual, Mr. Erastus 
Backus, while not strictly a volunteer as he was the 
county detective of Brooklyn, was cited for his “ex- 
cellent work in the courts of that borough, especially 
in looking after boys before and after trial.’”’!” 

In addition to those cited above, there were other 
volunteers, too numerous to mention, who were also 
actively involved in the New York courts prior to the 
existence of a formal, statutory probation system. One 
of the most memorable was a woman by the name of 
Rebecca Salome Foster whose work earned for her the 
honorary title, “Angel of the Tombs.” A Southerner 
by birth, Mrs. Foster’s father was an Englishman 
while her mother was a resident of Mobile. In 1865, 
she married General John A. Foster who was de- 
scribed as a “gallant soldier and an able lawyer.” 
Although Mrs. Foster had made some earlier casual 
visits to the Tombs, the city prison of New York, it 
was not until after her husband’s death in 1890 that 
she became totally absorbed in volunteer activities 
on behalf of these prison inmates. An official report, 
published shortly after her death, provides us with 
a description of her work: 


Though there was no probation law in operation at that time, 
she practically fulfilled all the duties of exch officer. She secured 
the confidence of the prison officials and of the judges. She was 
entrusted by the latter with the investigations of cases, mainly 
of girls and women committed for various offenses. The greatest 
reliance was placed in her judgment, and under the power of the 
judges to suspend sentence, many cases were practically placed 
in her custody. She gave as freely of her money as of her time 
and strength to help needy prisoners.’* 
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Very tragically, her life was cut short when she was 
trapped in a fire in the Park Avenue Hoie! on 
February 21, 1902. In a rare tribute, a beautifully 
sculptured monument, which became known as “The 
Foster Memorial,” was erected and placed in the city 
court building in her honor. In addition, another 
unusual tribute was paid to her in the Court of Special 
Sessions which, on a motion made by the District At- 
torney, adjourned in respect to her memory. District 
Attorney James, however, specifically asked that the 
court not adjourn until it had disposed of its calen- 
dar explaining that this “noble and saintly woman 
— Mrs. Foster — not inaptly called and known as “The 
Tombs Angel’” would not have wished the court to 
do anything which would increase the sorrow and suf- 
fering of those who stood before it.’® 

As we have described, volunteers, first in 
Massachusetts and later in other jurisdictions, were 
actively involved in the courts prior to the passage 
of any formal probation statutes. These remarkable 
individuals, from a variety of different backgrounds, 
somehow succeeded in enshrining the essential 
elements of probation in custom and practice long 
before they were engraved in the law and thus paved 
the way for the next step in the development of pro- 
bation, namely, the enactment of probation 
legislation. 


The Role of Volunteers in the 
Enactment of Probation Legislation 


Volunteers continued to be important during the 
next stage in the evolution of probation with several 
of them playing very influential roles in having pro- 
bation legislation enacted in their respective jurisdic- 
tions. The role played by these later volunteers was 
very different, in many ways, from the role played by 
the earlier volunteers who had been very much in- 
volved in providing direct client services on a case- 
by-case basis. In contrast, the most notable of the later 
volunteers were social reformers and political ac- 
tivists who functioned on a much larger, more visi- 
ble stage. Well-educated and, in many cases, well- 
connected, these later volunteers were expert 
organizers and lobbyists who became deeply involved 
in a variety of reform and charitable organizations 
and who achieved their goals working in and through 
these groups. The volunteers who made the most 
significant contributions to the development of pro- 
bation during this later period were certainly 
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animated by the same sort of humanitarian motives 
and concerns as had propelled the earlier ones but 
their commitment simply found expression in a dif- 
ferent type of involvement. 


Lucy Flower in Chicagc 


One such volunteer was Lucy L. Flower who, along 
with a small group of like-minded women, was 
primarily responsible for the establishment of the 
first juvenile court in Chicago in 1899 and the crea- 
tion of a probation service which would serve the par- 
ticular needs of the children appearing before this 
specialized court. Mrs. Flower’s concern for children 
went back long before the first juvenile court was 
established. As president of the influential Chicago’s 
Women’s Club, she had been instrumental in assum- 
ing responsibility for the financial costs of maintain- 
ing a school for boys who were confined in the county 
jail awaiting trial or action of the grand jury. Mrs. 
Flower, who was married to a prominent Chicago at- 
torney, continued to be a very active member of the 
Chicago Women’s Club and played a leading role in 
securing the crucial support and help of the Chicago 
Bar Association in drafting the juvenile court bill and 
then getting the bill passed by the legislature. In 
recognition of her efforts, she was present at the very 
first session of the court when the law went into ef- 
fect on July 1, 1899.” 

There are very few individuals who demonstrated 
the kind of intense commitment to probation, both in 
terms of its proven benefits and its potential, that was 
shown by Lucy Flower. In silent but eloquent 
testimony to the far-reaching influence of John 
Augustus, she actually made a pilgrimage to 
Massachusetts while in the process of designing the 
first juvenile court and its probation service. Julia C. 
Lathrop, one of her contemporaries, wrote of Flower 
that, convinced of the need for probation officers for 
juveniles, she “‘went to Massachusetts and carefully 
studied the work of a Boston probation officer.”™ 

Mrs. Flower was also instrumental in securing the 
appointment of Mrs. Alzina P. Stevens as the first pro- 
bation officer of the juvenile court. Not only did she 
introduce Mrs. Stevens to Judge Richard Tuthill and 
suggest the appointment but, in the absence of any 
provision for payment of probation officers in the 
original juvenile court law, she further assured Judge 
Tuthill that Mrs. Stevens would be paid for her 
services. To Lucy Flower, the creation of a 
specialized court for juveniles was inextricably linked 
with the development of a probation system for it was 
the probation officer who would give life to the con- 
cept of treatment in lieu of punishment. We are told, 
for example, that she “ . . . thought that probation 
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was clearly the most important concrete feature of the 
reform, an element directly borrowed from 
Massachusetts.”** Many others who were prominent 
in the juvenile court movement felt likewise as can 
be seen from the following statement of the time pro- 
claiming that “the success of the system would de- 
pend principally on the character of the probation 
work.”** 

Despite the professed importance of a probation 
service, ironically, the law creating the first juvenile 
court failed to make any provision whatsoever for the 
payment of salaries to probation officers. This omis- 
sion was not an accidental oversight on the part of 
the framers of this bill but had been done very 
deliberately so as to insure that probation officer 
appointments would not become political patronage 
plums. In addition, a second reason was the fear that 
including the costs of probation salaries in the 
juvenile court bill would have led to its defeat. In- 
terestingly, it was the failure of government to accept 
responsibility for the cost of probation, at least, 
initially, a practice which would be replicated in a 
number of other jurisdictions, which further con- 
tributed to the important role that volunteers played 
in the early years of probation, for pending govern- 
ment assumption of probation costs, services were, of 
necessity, almost completely dependent upon the 
citizen volunteer. 

In Chicago, in the absence of publicly paid officers, 
volunteers and the members of several other groups 
were primarily responsible for providing probation 
services for several years after the passage of the 
original juvenile court law. These included represen- 
tatives of private social service agencies and, at the 
direction of the Mayor of Chicago, “‘one policeman in 
each police district was recruited to spend part of his 
on-duty time as a probation officer.”** Mrs. Flower, 
with her customary zeal and her belief in probation, 
immediately assumed responsibility for insuring that 
the court was adequately staffed with civilian proba- 
tion officers. She was instrumental in the formation 
of the Juvenile Court Committee, a citizens group 
created to support the work of the court. In the words 
of a contemporary: 


The Juvenile Court Committee then raised the money for the 
salaries of the probation officers, beginning with five and ending 
with twenty-two. It called an educator of note, Henry W. 
Thurston, to be chief probation officer; . . . During this time 
the probation officers were most carefully selected by the Juvenile 
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Court Committee. They met frequently with members of the com- 
mittee at Hull House and we talked to them on their duties. We 
really knew absolutely nothing about such duties. There was no 
literature on juvenile courts at that time, nor on probation of- 
ficers, and those of us who had the training of these officers had 
to fall back on our knowledge of human nature and on our best 
thoughts as to their duties.** 


Samuel Barrows in New York 


The work of Dr. Samue! June Barrows in New York 
was very similar, in many ways, to the work of Lucy 
Flower in Chicago for just as she had played a very 
influential role in having juvenile court and proba- 
tion legislation passed in Chicago, Barrows was 
primarily responsible for the passage of the first pro- 
bation law in New York in 1901. A year before that, 
when he was in his mid-fifties, Barrows had been ap- 
pointed corresponding secretary of the Prison Associa- 
tion of New York. 

Up until his move to New York and his work with 
the Prison A:sociation, Barrows had had a varied 
career. Forced to go to work before the age of 9 
because of the death of his father, he had become a 
professional stenographer by the age of 18. Three 
years later, he became a reporter for the New York 
Tribune. In 1868, Barrows acted as private secretary 
to William H. Seward who was then Secretary of 
State. He, subsequently, graduated from the Harvard 
Divinity School, served as editor of the Christian 
Register, the Unitarian national weekly, from 1880 
to 1896, and also traveled widely during these same 
years. In 1889, Barrows became one of the founders 
of the Massachusetts Prison Association which took 
an active part in extending probation in that State. 
In 1896, he was elected to the United States Congress 
from the 10th district in Boston and completed one 
full term in this office. 

Very soon after he was appointed corresponding 
secretary of the Prison Association of New York, 
which had been chartered in 1846 to inspect penal in- 
stitutions and submit reports to the legislature, Bar- 
rows began working for the passage of a probation law 
in New York. His earlier experience as a writer and 
legislator served him well and he not only drafted the 
probation bill but lobbied on its behalf with such in- 
tensity and effectiveness that the bill was passed on 
April 18, 1901. The zeal and incredible energy with 
which Barrows pursued and achieved his goal are evi- 
dent in the following brief account of his efforts: 

. . . he made eleven trips to the capital that winter, interviewed 

personally every member of the committees having the bill in 

his charge, convinced each one individually of the importance 
of the measure, converted the governor to the same way of think- 
ing, wrote editorials week after week for the leading papers in 

New York, and so directed public intelligence and sympathy that 

the bill was passed without a dissenting vote in either house.*’ 

Even after the passage of the first probation law in 
New York, Samuel Barrows continued to be a staunch 
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advocate for probation. With seemingly inexhausti- 
ble energy, he went on promoting the probation 
system through his prolific writings and peripatetic 
speeches at meetings ranging from women’s clubs in 
Brooklyn to international conferences on criminal 
justice reform. His wife noted that: 


Schools and colleges, universities and churches, called upon him 

constantly for addresses, and he never refused, though his ser- 

vices were usually unpaid . . . Every year he gave a course of 

ten lectures before the School of Philanthropy in New York.” 

Barrows spoke at such prestigious schools as Yale, 
Wells, Cooper Union, and Columbia and his views 
were also widely disseminated as an editor of 
Charities and the Commons, a periodical later to be 
known as the Survey. In 1905, he was appointed a 
member of the New York State Probation Commis- 
sion by the Governor of the State, a position which 
allowed him to further shape the nature of probation 
services. Underlying all this work and activity was 
his belief that probation could serve, in many cases, 
as an alternative to incarceration for “. . . a very 
large number whose reformation without imprison- 
ment may be reasonably expected.”*® As related by 
his wife, he also firmly believed that “Imprisonment 
should not be first, but the last resort in dealing with 
offenders.”’*° 


THE TRIUMPH OF THE PROFESSIONAL 


The possibility of a volunteer probation service in 
New York State, or even a dual system of volunteer 
and professional service, was virtually destroyed as 
a result of a series of attacks on the quality of 
volunteer work. Although much of this criticism was 
not without merit, in many instances it diminished 
the contributions of dedicated citizen-volunteers who 
had nurtured and advanced the concept of a proba- 
tion service. A substantial degree of criticism relating 
to inadequate training and supervision of volunteers 
reflected organizational deficiencies more than in- 
dividual inadequacies. 

A review of the reports of the day, however, reveals 
serious problems in the quality of volunteer work. The 
absence of training, supervision, and peer group sup- 
ports led to widely divergent practices. The volunteer 
was virtually unaccountable for his activities, for he 
generally functioned independently of the organiza- 
tion. The irregularity of his work schedule often 
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wrought havoc with both the probation organization 
and the court. Most important, continuity of service 
was almost nonexistent, for in many cases volunteer 
services were periodic or of short duration. 

Investigations by the Temporary New York State 
Probation Commission in 1905 proved to be highly 
critical of much of the volunteer services throughout 
the State. In Buffalo, for example, the Commission 
reported that the volunteer system had broken down. 
A member of the commission stated: 


. . .that probation had largely become meaningless and without 
value; that it lacked the elements of dignity and authority. While 
some children had doubtless benefited by kindly treatment at 
the hands of friendly probation officers, the system had utterly 
failed to exercise a restraining influence over children disposed 
to continue in evil ways.” 

The Commission found similar faults with 
probation-volunteer services in other cities. In 
Rochester, the volunteers were allegedly functioning 
without supervision: 


In some instances the work done was undoubtedly very efficient 
and valuable; in others the reports seem to leave little doubt that 
the homes of the children had been visited infrequently (if at all) 
and that the actual information gained by the probation officer 
was inadequate, even if reported to the court (and it was not 
always so reported) to enable the court to form any satisfactory 
judgment of the child’s behavior.” 

Nor was the Commission’s evaluation of volunteer 


services in Yonkers, New York, any better: 


It is to be regretted, however, that the operation of the volunteer 
service has not been kept under the direction of the chief proba- 
tion officer so that there might have been more uniformity in 
methods. Some conspicuous mistakes have been made by inex- 
perienced volunteers which might easily have been avoided had 
their activities been properly guided.™* 

Even Parmalee, an early volunteer probation officer 
who later became a distinguished criminologist, ex- 
pressed skepticism regarding the effectiveness of pro- 
bation services when provided by volunteers. He 
wrote as follows in his treatise on criminology 
published in 1918: 


Much of this probation work has been done by volunteer workers 

who have been well-meaning, but many of whom, on account of 

lack of special training and experience and a sentimental point 
of view, have not been very efficient.“ 

Inasmuch as there was great similarity in the 
criticisms directed at volunteer services, it is not at 
all surprising that similar recommendations were of- 
fered in virtually all of the official reports. These in- 
cluded increased work controls, formal training, and 
increased supervision by the chief probation officer. 

Although there definitely was some merit to the 
criticisms leveled at volunteer services, it is extremely 
doubtful that such services could have been made any 
more effective at the time given the circumstances of 
an emerging probation system that was just starting 
to develop and mature. The irregular nature of 
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volunteer services requires a strong organizational 
framework so as to insure continuity, interrelation- 
ship with professional services, and the supports re- 
quired for effective service. In addition, it is essen- 
tial that there be a clear role distinction between the 
volunteer and professional probation officer. These 
conditions were simply not present during the early 
days of statutory probation. 

Within only a few years after the enactment of pro- 
bation legislation, the volunteers’ glory as the 
founding fathers of this innovative system was gone 
and they were now viewed as outsiders whose time 
had passed. Flexner, consistently a voice of profes- 
sionalism, warned in 1910 against the “‘in- 
discriminate use of volunteers” and suggested that 
they be limited to two probation cases at any one time. 
Following a lengthy evaluation of the use of 
volunteers on a nationwide basis, he concluded: 


If volunteers are used, the number of probationers such an of- 
ficer can oversee becomes important; the fewer children given 
to a volunteer the better. One child, if the system can be held 
down to it, is better than two, and few volunteers can be found 
whose time will permit them to look after more than two.* 


Flexner’s criticism, while harsh on the surface, is 
quite understandable in light of the times. Like other 
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advocates of professionalization, he viewed this proc- 
ess as a vehicle for improved client services, improved 
worker status, higher income, and greater occupa- 
tional autonomy. At the same time, volunteers 
possessing lesser skills, different goals, and often a 
less intense and less permanent occupational commit- 


ment, were seen as a threat and an obstacle to the 
attainment of professional recognition and status. 
While the animosity on the part of the professional 
probation officers toward volunteers was very real 
and the efforts to eliminate or, at least, diminish the 
latter were equally real, these attitudes and actions 
can hardly be viewed as unique to the field of proba- 
tion. On the contrary, they are common to most fields 
especially as they go through the process of becom- 
ing a distinct, specialized occupation. As Wilensky 
and Lebeaux state, “All professions are also anti- 
amateur. Competing practitioners who are not 
regarded as professionally qualified are 
condemned.”** 

With increased hiring of salaried probation officers, 
the fate of the volunteer in probation became ap- 
parent. Although they would continue to serve in 
smaller cities and rural areas for a considerable 
period of time, their overall influence in probation 
would rapidly diminish. Ironically, the principal 
architects of the probation system would not be per- 
mitted to worship in the temple of their own creation. 


“Don’t Throw the Parole Baby Out 
With the Justice Bath Water” 


By ALLEN F. BREED 
Director, National Institute of Corrections 


OR OVER a decade American legislators have 

been busily attempting to cure the crime prob- 

lem by enhancing penalties for the convicted 
transgressors. The increased incidence of crime, par- 
ticularly violent crime, has left substantial portions 
of the citizenry increasingly fearful for their personal 
safety, and generally supportive of measures that pro- 
mise to increase the punishment for law violations. 
In spite of considerable evidence to the contrary, the 
judiciary is popularly perceived as too lenient, as be- 
ing “soft on crime.” The public’s fear and concern has 
provided the opportunity for some legislators to 
bolster political careers by loudly espousing a “tough 
on crime” crusade that typically translates into in- 
creased penalties and mandatory imprisonment for 
the offenses most feared. Those legislative moderates 
who question the effectiveness of attempting to reduce 
crime by locking up more people for longer terms are 
understandably fearful of overtly resisting the rush 
to incarceration, lest they, too, be seen as “soft on 
crime.” 

Having increased penalties, the tough-on-crime 
crusaders further scanned the justice apparatus and 
concluded that those in decisionmaking roles, name- 
ly the courts and parole boards, were too lenient in 
their exercise of the discretion allowed by law, and 
so moved to reduce or eliminate that discretion. The 
result has been a national trend toward mandatory 
and determinate sentencing of statutorily fixed terms 
that leave little discretion to the sentencing judge and 
none for parole board members. Interestingly, little 
attention has been paid to prosecutorial discretion, 
perhaps because the prosecutors have been general- 
ly supportive of the “get tough” stance. It is estimated 
that 90 to 95 percent of criminal dispositions are 
determined in the plea bargaining process, and that 
no more than 5 to 10 percent go to trial. Even in 
career criminal cases, prosecutorial discretion has 
allowed over 50 percent of the cases to be screened 
out prior to trial. Thus, such discretion as has not been 
preempted by the legislature largely rests with the 
prosecution. With the effective disposition having 
been made before the case reaches the probation of- 
ficer, the significance of his role in making recommen- 
dations to the court is drastically reduced, indeed 
almost eliminated. 
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A current Bulletin of the Bureau of Justice 
Statistics reports—“that 46 states have mandatory 
sentencing laws and 12 states have passed some form 
of determinate sentencing laws, both of which fre- 
quently result in a longer average time served than 
indeterminate sentences.” Under the determinate 
sentencing statutes in these states, prisoners are now 
given presumptive or flat sentences which they must 
serve in full. 

From the standpoint of release decisionmaking, 
parole has been more or less abolished in Arizona, 
California, Colorado, Connecticut, Florida, Ilinois, In- 
diana, Maine, Minnesota, New Mexico, and North 
Carolina. With regard to postrelease supervision, 
parole has or.ly been abolished in Maine but other 
states are eagerly looking at the cessation of such 
services as being a way to save money. 

With the crime rate unabated, in spite of the 
tougher penalties, and with more people going to 
prison for determinate periods that allow for no ad- 
justment by paroling authorities, the inevitable result 
was easily predictable. Prison population has 
mushroomed at an increasing rate and 1982 saw the: 
total imprisoned population increase by 11.6 percent 
after a record increase in 1981 of 12.1 percent. On. 
March 30, 1983, there were 425,678 inmates in 
Federal and state prisons and some 10,000 prisoners 
were backed up in local jails awaiting the opening of 
bed space in the prisons. Forty states are currently 
under court order or involved in litigation to reduce 
prison populations. 


Crisis in the Largest System 


The near catastrophic predicament that can evolve 
in the rush to incarcerate for longer mandatory terms 
is perhaps best illustrated in the crisis currently fac- 
ing the California system. Throughout the seventies 
the State prison population varied between 20 and 24 
thousand, and stood at the high figure at the end of 
1980, which incidentally approximates the design 
capacity of the system. Some 5 years ago the State 
legislature moved from an indeterminate sentencing 
pattern to a determinate one; prison terms were man- 
dated for certain offenses; and terms generally were 
lengthened. In the past 5 years the inmate popula- 
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tion has soared to 34,500 (about a third over capaci- 
ty) and is growing at the rate of 100 additional in- 
mates per week. Given a continuation of existing 
sentencing practices, the population is projected to ex- 
ceed 50,000 by 1985, and will cross the 60,000 mark 
by the end of 1988. The 35,000 new beds that such 
a population will require calls for construction funds 
exceeding two-and-a-half billion dollars. The 
$495,000,000 for new prisons that was approved by 
the voters last year constitutes less than a 20 percent 
down payment. 

Only experienced institution personnel will be 
aware of the many gross problems that are almost in- 
evitably the byproduct of acute overcrowding-—-the in- 
crease in prison violence as tensions mount; the all- 
pervasive need for omnipresent concern with prison 
security; the increased tensions and divisions between 
inmates and staff that result; the grossly reduced 
capability for maintaining any kind of stable at- 
mosphere which is conducive to the productive use of 
program opportunities; the increased idleness as 
numbers exceed program capacity. As program oppor- 
tunity capabilities are reduced, all the factors and 
forces that make for greater criminalization of the in- 
mate population are enhanced, and the failure of the 
prison mission becomes more assured. 


The Attack on the Parole Process 


The genesis of the movement to limit or eliminate 
the authority of parolling authorities, like the move 
toward increased penalties, dates back to something 
over a decade, but it emerged from quite different 
roots. The movement was engineered by a peculiar 
coalition of liberal prison reformers, conservative get 
tough on crime politicians, and intellectuals of 
various stripes, all with different and conflicting goals 
in mind. 

Those to the left of the political spectrum were 
concerned: 

e That the effort to induce prisoners to participate 

in so-called rehabilitative programs such as AA 
or group counseling was a kind of phoney game 
played between the inmate and the Parole Board. 
Participation in educational or vocational train- 
ing programs were also suspect since such ac- 
tivities were viewed as coerced, hence by defini- 
tion ineffective. The dishonest game favored 
those inmates who could verbalize enthusiasm 
over the inarticulate. 
They decried, as an infringement of the parolee’s 
civil rights, the requirements for parole report- 
ing, the limitations placed on a parolee’s move- 
ment or type of employment, and the need to 
satisfy the sometimes inconsistent and whimsical 
conditions of parole. 


e They protested the parolee’s vulnerability to 


revocation procedures for behavior that was fre- 
quently not illegal or criminal and a process that 
was seen as a gross infringement of rights. There 
is no question that the violation procedures 10 
to 15 years ago tended to be informal, gave the 
parolee little if any opportunity to defend himself, 
and lacked most of the accepted “due process” 
protections. 

They also questioned the value of the parole of- 
ficer’s assistance in helping the parolee to find 
employment or housing. Indeed, there was little 


evidence that the parole officer’s assistance had 


any effect on violation rates. The critics argued 
that the offender had “paid his debt” through his 
confinement and should be free of further restric- 
tions or constraints. The parole officer’s role, it 
was argued should be restricted to nothing more 
than offering help when it was requested. 
They often cited the famous Gideon vs. Wain- 
wright case in Florida, in which several hundred 
prisoners were released by court order because 
they had been tried and convicted without benefit 
of legal counsel. An after the fact analysis 
revealed that these releasees, who, of course, had 
no parole supervision or accountability, commit- 
ted fewer subsequent offenses than did those who 
were released through the regular parole process 
which included followup supervision. The infor- 
mation was seen as proof of the counter- 
productivity of the standard parole procedures, 
although the significant methodological 
weaknesses of that study were not noted. 
Opponents of parole pointed out that parole board 
members were largely political appointees, who 
may or may not have had some reasonable 
qualifications for their important decisionmak- 
ing role. It was generally agreed that parole 
boards had little basis on which to judge whether 
a man was rehabilitated or dangerous. Critics 
urged that attention be given to the fact that 
deliberations had very limited visibility, and 
were essentially devoid of review or appeal pro- 
cedures. Decision norms or guidelines were 
typically nonexistent, and those that did exist 
tended to be informal and unwritten. 

A common complaint voiced by prisoners was the 
fact that the “term-sets” by board members were 
frequently postponed for months, even years, and 
hence the inmate had little notion as to when he 
might anticipate release. Thus, a prisoner found 
it difficult to plan either his prison program or 
his postrelease activity. 

Critics from the political right accused parole 
boards of releasing dangerous prisoners long 
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before the sentences pronounced by the trial 
court had been completed. Many tried to correlate 
the increase in crime during the 1970’s with the 
lenient and liberal positions taken by parole 
board members. 

¢ Parole boards were intermittently attacked in 
the press when they ordered the release of some 
notorious offender involved in an offense of high 
public interest, even though the time served 
‘might be well within existing policy and 
statutory prescriptions. Such cases, of course, pro- 
vided yeasty grist for the “let’s get tough” pro- 
tagonists, and frequently figured in legislative 
moves to increase penalties. 

e Liberal intellectuals and reformist corrections 
practitioners attacked parole as a conservative 
system in which prisoners, especially those from 
minority groups were held much longer than 
their crimes warranted. 

The parole board function had thus accrued a 
multihued host of critics, ranging from organized 
prisoners and prisoner-service groups to punitive- 
minded politicians who saw a chance to garner votes 
by striking a blow for nonfreedom. Out of the welter 
of sometimes conflicting criticisms, however, was 
forged a rather unusual partnership of critics to limit 
or abolish parole board discretion. 


Putting the Parole House in Order 


In some jurisdictions, fortunately, the plethora of 
criticism and the threat of statutory encroachment 
on the parole board function, occasioned some genuine 
self-scrutiny and a search for corrective measures by 
those boards. The central reform measure has been 
the construction and adoption of guidelines for parole 
decisionmaking. In this enterprise the credit for play- 
ing a leadership role would seem to clearly rest with 
the United States Parole Commission. With the able 
assistance of Researcher Don Gottfredson and his 
associates, the Federal Board launched on a several- 
year undertaking to construct and implement a series 
of norms for parole-release decisionmaking. The pro- 
duct was initially implemented in 1973 with the for- 
mal adoption of the guidelines. The guides are essen- 
tially of two dimensions—severity of offense, and 
assessment of risk (based primarily on previous 
criminal record). The project first undertook to 
categorize or classify individual offenses into groups 
by severity. The projection of degree or extent of risk 
is predicated on a statistical-actuarial identification 
of those offender characteristics, or the absence of 
them, that appear to be correlated with success or 
failure on parole. The identification of these predic- 
tive factors is the product of the analysis of actual ex- 


perience with large numbers of parolees. Since the in- 
itial adoption of parole release guidelines by the U.S. 
Parole Board in 1973, 16 of the states have adopted 
similar norms. 

The decade’s history of reform in the parole release 
decision process has been paralleled by equally 
significant changes in parole revocation procedures. 
Here a series of court decrees were significant in prod- 
ding a lethargic bureaucracy toward the development 
of procedures that gave a reasonable aura of “due pro- 
cess” to revocation actions. The proceedings have 
been formalized. Allegations of violation made more 
specific; parolees typically have the chance to respond; 
and a formal hearing before the parole board is 
generally standard. There is some evidence of a move- 
ment to limit the number of “parole rules” or condi- 
tions that provided the basis for numerous 
“technical” violations short of any overt transgres- 
sing of the law. Unevenly enforced, they required of 
the parolee a level of conduct beyond that imposed 
on the free citizen, and were sometimes used to ef- 
fect a return to prison when a law violation was 
suspected but not subject to proof. The tendency 
toward limiting their use is certainly overdue, and 
to be welcomed. 

Interestingly the legislative displeasure with parole 
board operations has not, generally, extended to the 
parole supervision function or to the staff required to 
perform it. The determinate sentencing laws that 
have significantly limited parole decisionmaking 
authority have typically left the parole field function 
unchanged. Perhaps the field staff are seen as an ad- 
ditional measure of public protection at a time of 
seemingly increased public risk. 

Parole supervision workloads, however, have grown 
as prison commitments have grown; but generally the 
workforce has not kept pace with the caseload. Thus, 
when the whole parole concept, including the field 
supervision services, greatly needs to demonstrate its 
effectiveness, its capacity to do that is being reduced 
by increasing workloads and decreasing resources. 


Discussion 


In summary, an untoward series of interrelated 
developments has produced a continuing crisis in all 
components of the corrections world from probation 
through parole. A long-term increase in the incidents 
of crime, particularly violent crime, has led to a 
general public demand for some sort of corrective ac- 
tion. Punitively inclined legislators have sought to 
exploit the public fear by proposing more frequent use 
of incarceration and longer terms for the convicted. 
Long-term criticism of the gross disparities existing 
in sentencing practices from court to court has opened 
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the way to the usurping of traditional judicial discre- 
tion through mandatory and determinate sentencing 
statutes. The result has been an unprecedented in- 
crease in the prison and jail populations. The whole 
series of developments has transpired at a time of tax- 
payer revolt and has been exacerbated now by a deep 
recession, decreasing corrections’ ability to cope with 
an increase in workload. In the process parole boards 
have been targeted in many states and at the Federal 
level along with the judiciary, as being possessed with 
too much discretionary authority, and so legislative 
reform has sought to seriously limit or eliminate their 
discretion. While reforms in both judicial and parole 
board discretion may well have been indicated, the 
launching of reformative measures in a political 
climate that is acutely punitive, seriously threatens 
the stability of a correctional apparatus that is under- 
sized, undermanned, and underfunded. The addi- 
tional institutional bed space that such a policy re- 
quires to meet minimal constitutional standards will 
burden the taxpayer for decades to come. Discourag- 
ing indeed is the prospect to those correctional ad- 
ministrators and staff who must implement and live 
with these reforms born of paranoia. And there is 
surely no reason to believe that the turmoil and cost 
will buy any reduction in recidivism or enhance the 
public’s safety. Actually, studies of the impact of 
determinate sentencing in a number of states 
observed that the end of parole was variously ex- 
pected to: increase deterrence, increase humaneness, 
decrease discretion, increase prison populations, 
make penalties more appropriate to the offense, 
equalize penalties, reduce arbitrariness, increase 
public protection, reduce harshness, and reduce 
leniency. After careful review of the literature and 
the limited research, it is apparent that the only aim 
that has been consistently accomplished has been an 
increase in imprisonment. 


Recommendations 


From a public policy perspective I submit that the 
growing problem of managing the convicted offender 
in a way that is fair, humane, and best protective of 
the public safety is through the retention of the parol- 
ing boards’ authority to effect release from prison. 

The deficiencies in parole board operation that ini- 
tially invited the attack on board authority have 

_ been largely corrected in those states that have moved 
to the establishment of term-setting guidelines. The 
fact that 16 states have moved to establish their own 
guidelines means that jurisdictions with nearly half 
the potential conditional release populations have 
moved to “put their house in order.” The parole board 
reform that is indicated now is the development of 
similar guidelines in the rest of the states. 


Further, the past looseness and lack of fairness in 
parole revocation has been largely corrected through 
court intervention and voluntary reform. The om- 
nipresent threat of further litigation is perhaps the 
best motivator available to assure fairness and com- 


‘pliance with reasonable due-process procedures. 


The foregoing position, one which is not currently 
politically popular, is predicated on the following 
considerations: 

1. Effectiveness—The superior performance of 
parolees as compared to mandatory-releases, 
while of limited magnitude, is still sufficiently 
great to constitute a strong argument for con- 
tinued parole board discretion. Sufficient cases 
sentenced under previous indeterminate pro- 
cedures exist in those states which have adopted 
determinate sentencing to allow for comparative 
studies of the two groups following release from 
prison. In most of the determinate sentence states 
the law provides for some form of postrelease 
supervision, which now seems to average about 
1 year. This contrasts with an average period of 
parole supervision of approximately 2 years. In 
spite of this doubling of the period of exposure 
to possible revocation or recommitment, studies 
completed during the past several years clearly 
indicate that on the average, the parolees had a 
“revoke rate” of only 24.8 percent as compared to 
the mandatory releasees whose return rate was 
30.9 percent. This difference in revocation rate is 
not to be ignored with about one-fourth more of 
the mandatory releasees in the failure category, 
if the public’s protection is to be the yardstick by 
which we measure penal programs and policy. 
That data would indicate that: Discretionary 
selection of inmates released coupled with parole 
supervision reduces criminal behavior of persons 
released from correctional facilities over man- 
datory release. 

. Sentence Disparity Reduction—I see the paroling 
procedure when conducted under carefully 
drafted guidelines, conscientiously followed, as 
the best method of assuring fairness and con- 
sistency in length of time served within the con- 
victed group. With determinate sentences large- 
ly the product of a plea bargaining process, the 
resulting sentence may be more a test of the pro- 
secutor’s or the defense counsel’s ability as a 
bargainer than it is a product of dispassionate 
fact finding and guilt determination. And dispari- 
ty can result as readily from variations in pro- 
secutorial policy as it can from variation in 
judicial policy. The parole boards have and can, 
when operating under adequate guidelines, do 
much to reduce or eliminate the capriciousness 
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to which the conviction process is open. There 
continues.to be a need for the system of checks 
and balances that have historically prevailed. 
Part of the reason for the continuing survival of 
parole appears to be that the sentencing systems 
that have replaced it have not proved to be any 
fairer—more predictable or less confusing. 

. Opportunity to Reward Inmate Performance— 
There is a real need for a system of rewarding 
superior effort by the inmate beyond the passive 
avoidance of rule infractions, whether that con- 
sists of a bonafide and productive effort to im- 
prove skills or educational achievement, or some 
unusual service to the institutional operation. 
Numerous parole boards’ guidelines provide 
norms for this adjustment to assure fairness and 
consistency. It is hard to see how this can have 
other than a positive influence on institutional 
stability and administrative support by inmates. 
. Providing a Population Safety Valve—While 
parole boards have not always been sympathetic 
with prison administrations faced with over- 
crowding problems, they do provide a possible 
mechanism for relieving population pressures by 
subjecting carefully screened inmates to a reduc- 
tion in time served. For example in a large prison 
system with 10,000 releases per year a 2-month 
reduction in time served would translate to 
20,000 man (or bed) months. If the average stay 
were 2 years (roughly the national average) and 
a reduction were 3 months, a total gain (or sav- 
ing) of 1,250 beds would result. With new prison 
construction in the vicinity of $75,000 per bed, 
the potential saving to the taxpayer is readily ap- 
parent. It would clearly seem better if such time 
reductions were legitimated by statute as is the 
case in Michigan, Ohio, and Iowa, but with final 
decision as to release vested in a parole board 
rather than making emergency releases solely on 
some arithmetic formula. Clearly, no such 
pressure release valve can operate where deter- 
minate sentencing statutes eliminate parole 
board discretion. 

. Enhancing Parole Board Qualifications—One of 
the frequent criticisms offered of parole board 
operations rises from the typically political 
nature of their appointment and from the fact 
that qualifications are rarely spelled out in any 
meaningful way. It would seem probable that the 
status of parole boards could be significantly 
enhanced if substantial qualifications were 
spelled out in law. I would suggest that if parole 
boards are to exercise the authority in sentence 
determination that I am urging, they perhaps 
should meet the same qualifications as do the 


judges of the felon-level court or have other pro- 
fessional qualifications at a similar level. 


Conclusion 


In summary, the launching of sentencing law 
reforms by opportunistic politicians to assuage a na- 
tional paranoia threatens to wreak havoc upon the 
Nation’s beleagured prison systems. The moves may 
meet a public demand for retribution but offer very 
little hope of reducing the threat to public safety. The 
fallout will almost surely be a further deterioration 
in an already highly inadequate system of jails and 
prisons. The parallel attack on a parole board system 
that has made significant steps in self-reform, serious- 
ly threatens a major population relief valve. And 
finally, the parolee supervision system that produces 
a modest 25 percent revocation-recommitment record 
over an average 2-year period of supervision would 
certainly seem to warrant legislative and public sup- 
port. Very few correctional programs can match that 
accomplishment. 

And so I urge public policy formulators of all 
varieties to recognize the self-defeating nature of 
determinate and mandatory sentencing statutes, to 
recognize the falseness of the corrective promise they 
hold out, and to recognize the increasingly un- 
manageable nature of the problems imposed on the 
jails and prisons of America. In the face of such 
recognition—to desist from further use of such prac- 
tices and start undoing the damage already done by 
returning discretion to the judiciary and to the parol- 
ing authorities. 

Discretion is a legitimate and sensible element in 
the criminal justice decisionmaking process. It pro- 
vides for equity, fairness and justice and when 
necessary provides a safety valve for an overworked 
system. Discretion is used extensively at every deci- 
sion point from arrest to sentencing and there is lit- 
tle justification to limit the professional use of such 
authority at the corrections end of the continuum. 
One can understand the reasons for reform of the in- 
equities that previously existed in the parole decision 
process just as there continues to be the need to stan- 
dardize through guidelines the wide discretion and 
often gross inequities that currently exist in the deci- 
sions made by police, prosecutors, and judges. The ef- 
fort to reduce discretion by eliminating parole has 
created a situation where there is just as much discre- 
tion in the system as ever. It’s just been moved back 
to a less visible, less measurable point. In our zeal 
to reform the justice system, let’s not destroy an ele- 
ment in the decision process that is healthy—sensible 
and appropriate. In other words—Let us not be guilty 
of throwing the parole baby out with the justice bath 
water! 


LEAA’s Impact on a Nonurban County 
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sidered ageless, from time to time it becomes 
more salient to the public. Such was the case 
during the 1960’s when crime in the United States 
became a problem which received unprecedented na- 
tional attention in the media and in the political 
arena (Ostermann, 1966). By the mid-1960’s, public 
opinion polls consistently found that crime ranked 
high among our most important national concerns 
(Scammon and Wattenberg, 1970). As a result, a 
dramatic shift in the attitude of government officials 
took hold concerning crime in American society. As 
a response to this concern, President Lyndon Johnson 
established the Commission on Law Enforcement and 
the Administration of Justice in 1965. Organized in- 
to a set of task forces to study the crime problem, the 
Commission produced a set of more than 200 recom- 
mendations (President’s Commission on Law Enforce- 
ment and Administration of Justice, 1967). In present- 
ing its report to the President, the Commission pro- 
posed a national strategy for controlling crime in our 
society. The program proposed identified eight critical 
areas in need of attention: (1) state and local planning, 
(2) education and training of criminal justice person- 
nel, (3) advisory services regarding organization and 
effective operation of criminal justice agencies, (4) a 
coordinated national information system, (5) 
demonstration programs, (6) scientific research and 
development, (7) research and training institutes, and 
(8) grants-in-aid for organizational innovation. 
In 1967 President Johnson submitted to Congress 
a package of legislative proposals which included the 
Safe Streets and Crime Control Act which, after con- 
siderable political maneuvering and compromise, 
resulted in passage of the Omnibus Crime Control 
and Safe Streets Act of 1968 (Feeley and Sarat, 1980). 
As finally enacted, the Safe Streets Act contained five 
major provisions: (1) administration, (2) planning, (3) 
‘action grants, (4) training, education and research, 
and (5) funds for local programs. 
To implement this program the Law Enforcement 
Assistance Administration (LEAA) was created 
within the Department of Justice. LEAA adopted 
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three criteria underlying the goal accomplishment 
process for which a vast budget was allocated. These 
criteria were innovation, coordination, and functional 
allocation (Gray and Williams, 1980). Block grants 
funds were distributed through state and local agen- 
cies which, in turn, developed plans which were to be 
approved by LEAA. State planning agencies were 
created to coordinate this effort with regional and 
local criminal justice agencies. Agencies submitted 
requests for funds to regional planning units to be in- 
corporated into the overall state plan by the state 
planning agencies which were then submitted to 
LEAA for approval. The underlying object of all of 
these agencies was to change existing public policy 
and to upgrade the quality of criminal justice agency 
operations.’ 

In addition to grants to agencies, discretionary 
funds were available at the Federal and at the state 
level. National funds were provided for 90 percent of 
the state planning agencies’ budgets. Discretionary 
funds at the national level were used to promote 
research, to fund education of justice system 
employees, and to fund special demonstration proj- 
ects. In the first years, there were few restrictions on 
the use of state block grant funds. When it became 
apparent that law enforcement was receiving a 
disproportionate amount of available funds, alloca- 
tions were established the ensure some degree of equi- 
ty for corrections and courts. Other changes in alloca- 
tion requirements placed limits on the purchase of 
equipment and hardware (Department of Justice 
Study Group, 1977). 

Evaluation efforts focused on specific funded pro- 
grams rather than efforts of the state planning agen- 
cies, or upon the effect LEAA efforts had in any one 
area or areas. The plans were submitted to LEAA for 
approval. 


The Evaluation Effort 


By the early 1970’s the public mood had changed 
and many of the programs developed under the 
“Great Society” effort were being challenged. In the 
area of criminal justice the Congress responded in 
1972 by amending the Safe Streets Act to require 


‘For a comprehensive anelysis of the national LEAA Program, see V. Gray and B. 
Williams, The Organizational Politics of Criminal Justice, 1980, and M. M. Feeley 
and A. D. Sarat, The Policy Dilemma, 1980. 
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LEAA to conduct evaluation studies of programs sup- 
ported by action grant funds (Feeley and Sarat, 1980). 
Some state planning agencies responded by 
establishing inhouse evaluation capability; others 
responded by issuing a contract for a separate evalua- 
tion unit or separate contracts on a grant by grant 
basis. The quality of these evaluations was poor. In 
general, state planning agency efforts to support 
evaluation based upon sophisticated methodologies 
were frustrated by general ill regard for evaluation 
research (Feeley and Sarat, 1980). 


Evaluation of the overall impact of LEAA has | 


generally been ignored. Perhaps this is because any 
evaluation of the overall program would require a 
project of a scale approximating the LEAA operation 
itself. On the other hand, selective program eva!ua- 
tion cannot accurately reflect the full impact of LEAA 
on delivery of justice. Still, LEAA provided funds for 
upgrading the quality of justice for 14 years. The 
question that begs answering is whether this invest- 
ment made a difference. The correct evaluation of 
LEAA should focus upon program impact at the local 
level. An attempt is made in the present study to pro- 
vide one such evaluation for one county located in the 
state of Alabama. 

The present study focuses on Lauderdale County, 
a small county located in the northwest corner of 
Alabama. Basically rural with a single population 
center, Lauderdale County covers an area of 719 
square miles with a population of 30,218 people (U.S. 
Census Bureau, 1980). Major incorporated areas in- 
clude Florence, which serves as the county seat 
(38,825); Killen (746); Rogersville (874); Anderson 
(405); Lexington (874); St. Florian (263); and Waterloo 
(257). Although a number of small and medium sized 
industries are located in the county, many residents 
are employed in the neighboring counties. Florence 
also serves as the major retail center for the area, 
drawing shoppers from contiguous municipalities 
located in Tennessee and Mississippi as well as in 
Alabama, has a regional hospital, and is the home of 
the University of North Alabama. 


Methods 


Any program evaluation as broadly based as that 
of LEAA poses some methodological difficulties. For 
example, projects funded under LEAA cover a broad 
range of equipment, training, and special project pro- 
grams. In many instances, the projects themselves 
have only specific short-term goals which may be ac- 
complished with little or no attention being given to 
long-term impact. The ex post facto nature of the 
study creates a condition of researcher dependency 
upon data generated by measures which were not 
designed to gather the information needed to evaluate 


program effectiveness. However, impact is our focus 
of attention. LEAA made major funding available in 
an effort to improve criminal justice. It is our intent 
to assess the fruitfulness of the effort. 

Two types of data were collected. The primary 
analysis utilized information gathered from existing 
records or progress reports for grants which were ap- 
proved and allocated to various criminal justice agen- 
cies located in Lauderdale County, Alabama. Records 
were provided by the Alabama State Planning 
Agency, the University of North Alabama, and the 
University of Alabama. An attempt to obtain records 
from the Department of Justice pertaining to LEEP 
(Law Enforcement Education Program) awards was 
unsuccessful. The authors were advised by the LEAA 
staff that the Law Enforcement Education Program 
files had been purged. Information obtained from the 
University of North Alabama was limited to sum- 
mary statistics since University policy prevented ac- 
cess to information by student name. Additional in- 
formation about LEEP education grant recipients was 
obtained from the personnel records of the justice 
system agencies in Lauderdale County. 

Additional data were collected through a series of 
open-ended interviews conducted with a ncarandom 
sample of administrators and subjects who were ac- 
tive participants in programs funded by LEAA. 
Research questions focused on program objectives, 
success in achieving these objectives, changes in pro- 
gram focus, the dynamics of local takeover of 
Federally funded projects, and the prospect that local 
projects would have been funded without Federal 
assistance. 

Quantitative data are summarized and presented 
in tabular form. Recordings of the interviews were 
analyzed for specific information to explain the use 
of Federal funds and to highlight any residual impact 
of these funds. The analysis focused on all grants 
awarded from the introduction of the Safe Streets Act 
in 1968 to those awarded through 1980. 

The data collected were not as extensive as an- 
ticipated in the initial design. Comprehensive project 
records were generally not available, some records 
were closed to the researchers, and some files were 
reported to be purged. As a result, the single remain- 
ing quantitative variable measuring project impact 
is program survival. Qualitative data from the inter- 
views focus on impact on the justice system, poten- 
tial for local support in the absence of Federal funds, 
strength of support for the programs, and the develop- 
ment of the projects. 


Findings 


Eighty-two grants totaling $879,021 were award- 
ed. In addition, $180,000 in Law Enforcement Educa- 


18 FEDERAL PROBATION 


tion Program grants were provided. Funding in 
Lauderdale followed national patterns with law en- 
forcement receiving the greatest portion of available 
funds (69%) compared to corrections (24%) and the 
courts (7%). The grants can be grouped into three 
classifications according to general use: (1) grants 
awarded for purchasing basic equipment or enhanc- 
ing the quality of personnel, (2) grants awarded for 
funding major programs, and (3) training grants for 
criminal justice personnel (see table 1). The major por- 
tion of these funds was awarded to fund a special drug 
enforcement unit, a crime laboratory, and an atten- 
tion home for juveniles. 


Education and Training 

Training was a minor source of funding for all but 
the courts. It should be noted that Alabama estab- 
lished regional training academies for law enforce- 
ment officers with LEAA discretionary funds reduc- 
ing the need for local grants for training for police 
officers. Today over 90 percent of the police officers 
in Lauderdale County have received basic training. 
In corrections, the training funds were used for train- 
ing for the juvenile probation officer who is present- 
ly employed by the county as chief probation officer. 
The courts were in a period of transition in the 1970's. 
LEAA funding had been used by the State to develop 
plans for the reorganization of the court system. The 
training grants enabled local court administrators to 
attend various seminars in judicial administration 
and in implementation of a major revision of the court 
structure. 

Funding for training was not available prior to the 
establishment of LEAA. The law enforcement train- 
ing academy system is in place and will continue to 
function. The operations of the academies are sup- 
ported by fees charged to law enforcement agencies 
for each officer trained. The training is mandated by 
law. The present court budget includes funds for 
training for court administrators and for juvenile 


justice personnel employed by the court. Thus, it 
would appear that there has been an identifiable im- 
pact in the area of training both in terms of reten- 
tion of trained personnel and continuation of support 
for training. 

Law Enforcement Education Program (LEEP) funds 
were made available at the University of North 
Alabama and at the University of Alabama for 
Lauderdale County justice system employees. The 
funds available at the University of Alabama were 
used by a small number of students who were pursu- 
ing graduate degrees. The major portion of LEEP sup- 
port came through the University of North Alabama 
program (see table 2) from 1970 to 1981. During this 
time, there were 516 grants with students receiving 
up to three grants a year. In all, there were 68 
students enrolled in the University of North Alabama 
Law Enforcement Program during its existence. Of 
these, 48 were inservice students. Eleven students 
from Lauderdale County attended Graduate School 
at the University of Alabama. Of these, five were 
employed in law enforcement, three were juvenile 
justice employees, and three were employed by the 
courts. Seven of the students are still employed in the 
justice system, one is deceased, and three have moved 
to related fields such as industrial security. Of the 
criminal justice personnel currently employed in 
Lauderdale County, 30 have completed some college 
coursework. Of these, 25 are in law enforcement, two 
are juvenile employees, one is an industrial security 
manager, and two are court employees. Twelve of 
these have received degrees including the associate 
of arts (4), bachelor’s (6), and master’s (2). An undeter- 
mined number of the nondegree employees are still 
working toward degree attainment including three 
who are working on master’s theses. A strike of 
Florence police officers resulted in 28 of 60 officers 
being fired. Of these, nine had attended the law en- 
forcement program at the University of North 
Alabama and one had attended the master’s program 
at the University of Alabama. Of these, four took law 


TABLE 1. Summary of Grants Awarded by Category Excluding Law Enforcement Education Program Grants 


Basic Equipment 


Number Amount 
of of 
Funding 


Amount 
of 


Funding Funding 


$158,515 


$499,515 $608,713 
60,552 


208,319 209,756 


$657,834 $879,021 
75% 100% 


Number Amount Number Amount Number P| 
of of of of of 
Grants Funding Grants 
Courts 12 45,488 20 15,064 0 
Corrections 0 4 1,437 
Percentages 23% 02% 
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TABLE 2. LEEP Grants/Loans Awarded to Criminal Justice Students at the University of North Alabama 


Amount of 
Funding 


$ 8,222 
41,952 
18,489 


$174,123 


Note: During the first 4 years of the LEEP program, a number of loans were made to preservice students. However, these loans 
were discontinued after the summer semester of 1973. The figures above include the loans and funding awarded to students 


during this period. 


enforcement positions in other counties, one moved 
to industrial security, and five left the field. 

It appears that the majority of justice system 
employees who received aid from LEEP have 
remained in the justice system, but program continua- 
tion in this area is poor. The law enforcement pro- 


gram at the University of North Alabama ended with 
the termination of LEEP funds. It should be noted 
that all major universities and most colleges in 
Alabama have criminal justice programs. The Univer- 
sity of North Alabama program is the only Alabama 
program which has terminated or which is likely to 
terminate. It is also one of two programs in Alabama 
which is not an independent department. The 
criminal justice program at the University of 
Alabama will continue in the foreseeable future. 

This study has made no attempt to evaluate the im- 
pact which training or education has on job perfor- 
mance. The focus has been on the retention of 
employees and on the continuation of programs. In 
both cases, employees have been retained in the 
system. For Lauderdale County training activities 
have been continued but educational programs are 
limited to traditional areas of study. 


Equipment and Personnel 


Thirty-eight of the 82 grants funded from block 
grant monies accounted for 23 percent of the funds 
and were for personnel and/or equipment. Twenty-six 
of these 38 grants were awarded to law enforcement 
agencies including funds to establish a new depart- 
ment in the town of Waterloo. The Anderson Police 
Department and the sheriff's department both receiv- 
ed funds to employ additional officers. These positions 


have been maintained with local funds. All other law 
enforcement grants in this category were for equip- 
ment. The bulk of the funds were spent for com- 
munications equipment ($74,890) and for automobiles 
($27,000). 

Over 60 percent of the funds for communication 
($147,802) were received by the Florence Police 
Department and were used to establish a new com- 
munications system which included a multifrequency 
base which enabled the police department to monitor 
all local law enforcement agencies in the county. In 
addition, LEAA funds were used to introduce hand 
held units throughout the county. Interviewed admin- 
istrators indicated that local funds would not have 
been available to upgrade communications equip- 
ment. All equipment purchased has been maintained 
and replaced as needed. It is the belief of interviewed 
law enforcement personnel that new communications 
equipment enhanced the efficiency of the law enforce- 
ment effort, particularly the Florence Police Depart- 
ment project. 

With the exception of Florence, patrol cars were pur- 
chased by all departments located in the county. 
Respondents indicated that funds were not available 
when the purchases were made, but in most instances 
purchase of the units would have been necessary at 
some future time. Availability of the LEAA funds 
enabled departments to upgrade equipment at an 
earlier date. All purchased automobiles have been 
maintained and replaced by the receiving 
departments. 

Some evidence exists to suggest the influence of 
available funds shaped some applications. The records 
for three departments indicate that each was awarded 


19 
School Number of 
1970 10 
i971 
1972 37 
1973 45 16,968 
1974 47 11,393 
1975 72 17,245 
1976 53 11,163 
1977 73 15,914 
1978 61 15,811 
1979 42 9,558 
1980 21 5,638 
1981 6 1,870 
Total 516 
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a grant for police cars during the same months of 
1973. Similarly, these departments were awarded 
grants to purchase communications equipment dur- 
ing a 2-month period in 1974. This pattern suggests 
that applicants may have been apprised of the 
availability of funds and also may have been influenc- 
ed by the same grant writer. 

Equipment and personnel funds were used by the 
courts to purchase two dictaphones, a transcriber, a 
typewriter, and a calculator. Additional funds were 
used to establish a full-time investigator in the 
district attorney’s office. The investigator’s position 
would not have been funded locally. That position has 
been assumed by the court and is now a permanent 
part of the district attorney’s office. The respondents 
indicated that the project has enhanced the ability of 
the prosecutor’s office to function effectively. 

All equipment and personnel established with 
LEAA funds have been continued with local funds. 
While it is possible that this category of funding was 
used at times to purchase equipment because the 
funds were available, it appears that the greater part 
of the projects were dependent on Federal funds for 
implementation. The communications center and the 
criminal investigator are perceived as necessary and 
successful additions to the system. 


Major Program Grants 


Major program grants should be the category of 
grants which would have the greatest impact on the 
justice system. While other grants focused on im- 
mediate needs of the system, special program grants 
are designed to make major changes in the way in 
which the justice system operates. Lauderdale Coun- 
ty received three major program grants. These funds 
were used to establish a iocal crime laboratory, to 

establish an attention home for children, and to 
organize a regional drug unit. These grants accounted 
for 75 percent of the funds invested in Lauderdale 
County. 

The North Alabama Drug Unit, organized in 1974 
as a multijurisdiction organization, was funded to pro- 
vide a regional drug enforcement agency for an 
1l-county area. It was to receive eight separate 
grants, totalling $323,702, for establishing and expan- 
ding agency effectiveness before being discontinued 
in 1979. The drug unit functioned effectively during 
its 5 years of operation. Its failure is attributed to the 
need for support from a number of agencies. All law 
enforcement units were expected to support the drug 
unit, but none owned it. One by one the supporting 
police agencies withdrew their financial support. 
There was also a change in public sentiment. When 
the drug unit was initiated, drug enforcement was a 


public priority. By the end of the 1970’s, the pressure 
to enforce drug laws was decreasing. 

In the early 1970’s the Alabama Department of 
Forensic Science initiated an expansion program by 
constructing five satellite labs throughout the State. 
One of these labs was constructed on the campus of 
the University of North Alabama in Florence. Two 
grants totalling $125,013 for the construction and 
equipping of the lab were made through the city of 
Florence. The lab has been well accepted and is 
valued by local law enforcement agencies. It has in- 
creased the availability of a full range of laboratory 
tests and local use of the facility has steadily 
increased. In 1981 there was some discussion of clos- 
ing the lab for economic reasons. Those plans were 

‘abandoned following local political outcry. It appears 
likely that the crime lab will continue to operate dur- 
ing the foreseeable future. 

The Colbert-Lauderdale attention home provides 
temporary placement centers for 10 boys and 10 girls 
in a home-like atmosphere. As the home began to ac- 
cept more serious status offenders, the population was 
reduced to 14. The attention home was originally 
awarded a 95/5 matching 5-year decreasing grant by 
LEAA. The shift to local funds was difficult, and addi- 
tional Federal support was received. The home is 
presently supported by local funds, however, a major 
portion of those funds must be raised through private 
contributions. The home has been well received and 
is recognized as an important resource by the juvenile 
court and local law enforcement. The local juvenile 
chief probaton officer believes that the community 
will continue to support the home, but the director 
indicates that the strain of fund raising and lack of 
a secure financial future makes operation of the home 
difficult. 

Two of three major programs continue to operate 
and provide services. The future of one appears 
assured while the future of the second is decided on 
a year-to-year basis by local charities. The three pro- 
grams were substantial, and the two surviving ones 
have had an impact on the operation of the justice 
system in Lauderdale County. 


Discussion 


In all, more than a million dollars was invested in 
Lauderdale County as a result of the Safe Streets Act. 
While the dollar value of the changes has not been 
assessed, it is clear that this investment has had an 
impact on the justice system. Criminal justice 
employees are better trained and educated than they 
would have been without LEAA. The increased level 
of training will be maintained for Lauderdale County 
though it is probable that the level of education will 
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decline. The courts have been upgraded through a ma- 
jor reorganization and through the addition of a full- 
time investigator in the district attorney’s office. The 
communications system for law enforcement has been 
upgraded, and laboratory analysis of evidence is 
readily available. The juvenile justice system has 
nonsecure housing for children. All additions funded 
by LEAA but one, the drug investigation unit, have 
been maintained with local funds. 

It is possible that Lauderdale is an atypical coun- 
ty. It is fairly certain that patterns in major urban 
areas will be different. There is a need for similar 
studies in different geographical locations and in dif- 
ferent political and population density areas if the 
total impact of the Safe Streets Act is to be evaluated. 
There is also a need for a careful investigation of the 
nature of the impact of specific major changes such 


as training, education, new laboratories, and atten- 
tion homes on the operation of the justice system 
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Developments in Shock Probation 


A Review of Research Findings and Policy Implications* 


By GENNARO F. Vito, PH.D. 
School of Justice Administration, University of Louisville 


SIZEABLE portion of published criminal justice 
research in recent years has been devoted to 
program evaluation. Ostensibly, the purpose 
of this applied research is to provide decisionmakers 
with accurate information to help guide the 
policymaking process. However, researchers are often 
understandably reluctant to voice clear policy recom- 
mendations based upon evaluation research findings, 
due to the methodological impediments and data 
limitations which frequently plague research efforts. 
As Feeley and Sarat (1978:122) state in their autopsy 
of the defunct LEAA criminal justice planning 
process: 
Good evaluators are reluctant to draw sweeping conclusions from 
extremely limited data, and their conclusions are likely to be ten- 
tative, equivocal, and if anything, erring on the side of cau- 
tion . . . While evaluators speak about the marginal effects of 
a host of variables, planners want a simple yes/no answer. 
Yet, if one reviews research findings and peers 
through this “fog of equivocation,” policy implications 
can be ferreted out and more clearly drawn. The pur- 
pose of this paper is to review past research findings 
and current statistics for a widely used and closely 
examined program, shock probation, and draw some 
definite policy implications about its use. 


Program Definition 


Originally adopted in 1964, Ohio’s shock probation 
satute is but one example of early release procedures 
presently in operation in the United States (for 
review, see Parisi, 1980). Basically, shock probation 
parallels other split-sentencing procedures in that it 
attempts to: (a) impress offenders with the hardship 
and psychological problems of isolation and prison 
life; (b) provide an opportunity to better valuate the 


*An earlier version of this article was presented at the 

Issues in Probation and Parole” panel of the an- 
nual meeting of the Academy of Criminal Justice Sciences 
in San Antonio, Texas, March 23, 1983. The author’s permis- 
sion is required for quotation and/or reproduction of this 
article. Dr. Vito expresses his gratitude to George W. Farmer, 
superintendent of the Probation Development Section of the 
Ohio Adult Probation Commission, Division of Information 
Services, for providing recent official figures on the use of 
shock probation and to Drs. Nicolette Parisi, Ronald M. 


Holmes, and Gary W. Sykes for their writings and comments 
on this subject. 


needs of offenders in more detail and help them utilize 
training and other educational services provided by 
prisons; (c) provide greater protection to society; and 
(d) “shock” individuals into a realization of the 
grimness of prison life through the experience of im- 
prisonment and (e) to make offenders aware of the 
seriousness of their crimes without resorting to a long 
and potentially damaging prison sentence (Friday, 
Petersen, and Allen, 1973). The shock probation pro- 
gram represents a unique attempt to combine 
elements of the criminal justice system (probation and 
parole) that have not been previously combined. 

In the field of corrections, the shock probation pro- 
gram encompasses two basic theories: deterrence and 
reintegration. It appears that the theory of shock pro- 
bation best fits the category of primary or specific 
deterrence. The major premise of the program is that 
the “shock” of incarceration will cause the offender 
to avoid future involvement with crime. The argu- 
ment is that a brief application of the rigors of im- 
prisonment (in Ohio, 90-130 days served) will deter 
criminal behavior and not impede the readjustment 
of the individual upon release. Thus, the program 
combines a punishment rationale with a reintegra- 
tion philosophy designed to return the offender to the 
outside world. 

In Ohio, shock probation is not a part of the 
original sentence; rather, it is a program of judicial 
reconsideration. First, offenders who have been 
arrested, charged, and convicted face the judicial 
dispositional decisions on their cases. The judge, 
utilizing information about the offender contained in 
the presentence investigation, has a number of op- 
tions available. Based upon the findings of the case, 
the judge in general can either (a) place the offender 
on probation, (b) sentence the offender to a stay ina 
community-based correctional facility (i.e., halfway 
house), or (c) sentence the offender to jail or prison." 


*The Ohio legislation served as a model for other states which subsequently adopted 

the program. For example, the Texas statute (1977) reads that: 
The jurisdiction of the courts in this state in which a sentence requiring confinement 
in the Texas Department of Corrections is imposed for conviction of a felony shall con- 
tinue for 120 days from the date the tion of the actually begins. After 
the expiration of 60 days but prior to the expiration of 120 days from the date the 
sentence actually begins, the judge of the court that imposed such sentence may, on 
his own motion or on written motion of the defendant, suspend further execution of 
the sentence imposed and place the defendant on probation (Division of Data Serv- 
ices. 1981:1) 


22 


DEVELOPMENTS IN SHOCK PROBATION 23 


It is the fact of incarceration in prison that brings 
shock probation into play. At this point, a motion for 
release on shock probation can be initiated by the in- 
mate, the trial lawyer, or through direct action by the 
court. If granted shock probation, the offender is 
supervised in the community by the probation depart- 
ments and is subject to the same rules and regula- 
tions that apply to regular probationers, including the 
possibility of revocation. In sum, it is clear that the 
decision to grant early release under this program lies 
with the judiciary.” State and local probation depart- 
ments cannot release offenders on shock probation 
through their own initiative. Release on shock pro- 
bation is limited to the discretion of the sentencing 
judge. 


Research Questions and Policy Implications 


Given the legal boundaries of this program, evalua- 
tion research studies focused upon a number of dif- 
ferent yet related questions regarding its effec- 
tiveness. These questions will now be considered 
separately and the policy implications of the research 
findings will be indicated. 


1. Which type of offender is the best candidate for 
release on shock probation? 

In other words, what is the target population of this 
program? Who is most likely to benefit from the shock 
of incarceration? Proponents of shock probation 
generally agree that the period of incarceration (the 
“shock”’) should be brief and its use should be limited 
to youthful first offenders. For example, Denton, et 
al. (1971:1) issued a series of suggested guidelines for 
the use of shock probation, including: 


(1) Shock probation was “‘felt to be especially applicable to first 
offenders to whom the shock of reformatory or penitentiary life, 
even for a brief period, would be a constant reminder of an ex- 
perience which he would not wish to repeat.” 

(2) Shock probation should not be used with convicts who had 
experienced numerous convictions. 


These rationales have carried over to other states 
which use the shock procedure. In the 1981 TAPC 


*Previous research on the judicial decision to grant shock probation by Petersen and 
Friday (1975) revealed that whites were more likely to be released than similarly situated 
blacks. In a replication of that study conducted with persons who had actually filed a 
motion to be released on shock probation in one Ohio municipal court, Vito (1978) 

di d that probation officer recommendation, not race, was the most significant fac- 
tor. Individual whe d a favorable recommendation were more than twice as likely 
to be granted release on shock probation. 

*Similarly, in her analysis of all 6,304 offenders released under the Federal split sentenc- 
ing statute in 1974, Parisi (1981) reported a minimal effect of prior incarceration upon 
recidivism rates. Specifically, those persons without prior incarceration experience tended 
to be more successful than those who had been incarcerated before (96% versus 91%). 

“Evidence from the 1981 TAPC Survey suggested that the judiciary might be more 
willing to utilize shock probation if the offenders received intersive supervision upon 
release (Division of Data Services, 1981:11). Research cn a subsample of shock proba- 
tioners who are also subjects of intensive supervision is presently underway by this author 
and Dr. Edward J. Latessa of the University of Cincinnati. For a presentation of findings 
regarding this particular intensive supervision project, see Latessa (1980). 


School Probation Survey (Division of Data Services, 
1982:6), a majority of the 121 Texas judges who 
responded to the survey felt that the program should 
be considered as an alternative to lengthy incarcera- 
tion, but they still emphasized the “shock value” of 
the procedure for nonviolent and nonhabitual 
offenders. 

As Parisi (1981) has noted, specific deterrence is a 
major rationale behind split sentence statutes. 
Therefore, if the shock experience is to have the max- 
imum deterrent effect, incarceration should be a brief, 
yet “novel experience” (i.e., the offender’s first time 
behind bars) followed by an “unanticipated release.” 
In short, to borrow a phrase from a well-publicized 
juveniie delinquency program, the first-time offender 
released on shock probation will be “shocked 
straight” (see Finckenauer, 1982). 

Since the “shock” rationale was so strongly held, 
previous research has addressed the effect of the 
sentence upon first-time offenders.* Utilizing an 
availability sample of 1980 Ohio shock probationers 
released in 1975, Vito and Allen (1980) tested this 
assumption. A number of attributes (prior record, pre- 
sent offense, age, race, etc.) were examined in terms 
of their relationship to recidivism (reincarceration in 
an Ohio prison for either a new offense or a technical 
violation over a 2-year period). The results seemed to 
validate the contention that first-time offenders were 
the best candidates for shock probation. First of- 
fenders had a 130 percent lower possibility of rein- 
carceration than offenders who had a prior record (10 
versus 23%). Yet, it was also discovered that among 
the 556 shock probationers who had a prior record, 
the over-21 subsample had sigificantly lower rates of 
failure than the younger subsample (15.5 versus 
34.4%). If the rationale behind the program had been 
followed to the letter, these previously convicted, older 
felons would not have been released and thus denied 
an opportunity to enjoy successful readjustment to 
society. 

On the basis of these findings, it is clear that the 
shock experience should not be limited to first time of- 
fenders. Offenders with other characteristics can also 
benefit from this form of early release from incarcera- 
tion. Future research on this subject will consider the 
effect of intensive supervision and employment upon 
the performance of shock probation to determine 
whether these offenders can benefit from experiences 
other than the shock of incarceration.‘ 


2. What is the effect of length of incarceration upon 
the performance of shock probationers? 

The time frame of the Ohio legislation (90-130 days 
in prison) was designed to achieve the maximum 
deterrent effect upon the offender while avoiding the 
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debilitating aspects of long-term imprisonment.* 
Previous studies of shock probation in Ohio and Ken- 
tucky have focused upon the length of incarceration 
as a key variable of interest. 

In their study of 418 male inmates released in 1966 
and 1970, Waldron and Angelino (1977) discovered 
that 26 percent of the men and 18 percent of the 
women were returned to prison (see table 1). Their 
followup period was 4% years for the men and 3% 
years for the women. The authors also divided the 
sample with regard to their time served prior to 
release on shock probation (with 4 months as the 
cutoff point), then examined the arrest, conviction and 
reincarceration of the sample, and concluded that ‘“‘a 
felon is as likely to recidivate after three months in 
prison as he or she is after seven months to a year 
in prison.” 

In his study of 1,508 Ohio offenders released on 
shock probation in 1975, Vito (1978) divided the sam- 
ple by length of sentence according to offenders who 
served from: (1) 1-30, (2) 31-130 and (3) over 130 days 
in prison. Using ANOVA, no difference in rein- 
carceration rates was discovered. Subsequent 
dichotomization of the sample yielded only a 
statistically significant relationship: shock proba- 
tioners who were imprisoned for 30 days or less had 
a lower reincarceration rate than those offenders who 
served more than 30 days. 

On the basis of these findings, it is clear that the 
length of incarceration under the shock probation pro- 
gram can be drastically shortened without affecting 
reincarceration rates. Specifically, this conclusion 
opens up two possible uses of the program. Offenders 
could be released after a jail rather than a prison 
sentence or offenders who are sent to prison can be 
released on shock after their classification period. Use 
of the program in this manner could reduce the cur- 
rently overcrowded institutional population. 

3. How do shock probationers perform in comparison 
with regular probationers? 


‘With regard to the time frame of release, Parisi (1980-9) also notes that another “‘la- 
tent goal” may be at work here. The short time frame under which release on shock 
probation should be considered for deterrent purposes also avoids possible interference 
with the parole board’s authority to release inmates. In addition, the Ohio research in- 
dicate: another potential problem, namely the failure of the judiciary to follow these 
guidelines. Michaelowski and Bohlander discovered that in 1970, 23% of the 632 Ohio 
prisoners released on shock probation were released after the 130-day limit. Vito (1978) 
found that in his 1975 sample of 1,508 shock probationers, 11.5% had been held longer 
than 130 days. Angelino and his associates (1,074) reported one-third of his sample of 
554 Ohio shock probationers had served more than 130 days (see also Vaughan, 1980). 
The failure of the judiciary to adhere to program guidelines (probably due to the absence 
of credible sanctions to enforce violations) has also plagued other programs (see Doleschal, 
1982). 

“It must be stated that employment was not included as a variable in this study and 
it is possible and even likely that the regular probationers had a higher rate of employ- 
ment. Since employment is a variable which has been determined to be significantly 
related to recidivism (see Pritchard, 1979), this omission could have had an effect upon 
the research findings. However, results from the 1984 TAPC Survey indicate that 68 
percent of the Texas shock probationers released since 1977 (2,000/1,492) were employed 
during their supervision period and that their median annual income was $8,000. 


Table 1 summarizes the studies on the performance 
of shock probationers. Beyond the exploratory study 
by Bohlander (1973), three of the studies focused upon 
a comparison of shock and regular probationers. 

Faine and Bohlander (1976) examined the effec- 
tiveness of Kentucky’s shock probation program. 
Recidivism was defined as reincarceration for a new 
offense or technical violation during an 8 to 28-month 
followup period. It was discovered that 19.2 percent 
of the shock probationers failed. But, the authors also 
determined that the successful shock probationer was 
similar to regular probationers with regard to prior 
record, length of previous incarcerations, ability to 
make bond and the low frequency of guilty pleas 
entered. They concluded, that the more closely the of- 
fender conforms to the profile of the average proba- 
tioner, the greater the possibility of successful per- 
formance on shock probation. Of course, this finding 
begs that question of why was the similarly situated 
shock probationer originally not placed on regular 
probation? 

This question was also pursued by Vito and Allen 
(1981). They examined the performance of all 1975 
state-supervised shock (N=585) and regular (N=938) 
probationers. A 2-year followup period was utilized 
to determine whether or not an offender had failed. 
The outcome indicator was rigorous: reincarceration 
in an Ohio penal institution. A statistical technique 
(Multiple Classification Analysis) was used to control 
for differences between the two groups.* When all 
known differences between the two groups were taken 
into account, it was discovered that the regular pro- 
bationers had a 42 percent lower probability of rein- 
carceration than shock probationers. 

In a recent study of shock and regular probationers 
from one metropolitan Kentucky county, Holmes, 
Sykes, and Revels (1983) discovered that the two 
groups were almost identical with regard to their 
rearrest rates (37 vs. 35%). It should also be noted 
that, in table 2, this study recorded the highest rate 
of failure. Yet, this finding is probably an artifact of 
the failure measure itself. Note that the other studies, 
with the exception of Bohlander (1973), used rein- 
carceration as a measure of failure. 

On the basis of these findings, it can be stated that, 
if the judiciary uses shock probation to imprison in- 
dividuals who would otherwise be sentenced to proba- 
tion, shock probation may cause harm. There must be 
no “widening of the net’ in this program (See 
Doleschal, 1982). 

4. Was deterrence a true goal of the shock probation 
program? 

In terms of this question, the first issue is whether 
or not the offender’s release from prison is an- 
ticipated. Since the Ohio law permits the offender (or 
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TABLE 1. Summary of Shock Probation Studies 


Authors (Year of Publication) 


Year of 
Sample 


N 


State 


Measure of Recidivism’ 


Length of 
Followup 


Friday, Petersen & Allen (1973) 
Bohlander (1973) 


Waldron and Angelino (1977) 


Faine and Bohlander (1976) 
Vito and Allen (1981) 


Holmes, Sykes and Revels (1983) 


1966 
1970 


1969 


61 Shock 


60 Shock 
120 Regular 


582 Shock 
585 Shock 
938 Regular 


115 Shock 


418 Shock-Males 
136 Shock-Females 


Reincarceration 
Rearrest 


Reincarceration 


Reincarceration 
Reincarceration 


Rearrest 


4 years 
3 years 


4% years 
3% years 


8-28 months 
2 years 


2 years 


177 Regular 


‘Includes probation violators as well as new offenses. 
*Difference in rates not statistically significant at .05 level. 
‘Difference in rates was not considered. 

‘Difference in rates was statistically significant at .05 level. 


the offender’s attorney) to file for release on shock pro- 
bation, release is not unexpected.’ Perhaps, as Parisi 
(1981:1110) has remarked, the shock in shock proba- 
tion is “the surprise of release.” The Cincinnati Post 
(1981:1 and 10A) reports that certain forces have com- 
bined to seriously hamper the deterrent effect of the 
program: 


release in 130 days. If the criminal is unable to read or write, 
the law student will fill out the forms. 

. . . It’s common today for lawyers to tell a client of the possibil- 
ity for shock probation before they ever stand trial or face a judge. 
Some lawyers do that to appease their clients, others to earn extra 
money by charging additional fees to file for shock probation. 


Other factors which could conspire to weaken the 
deterrent effect of the program are plea bargaining 
and illegal political pressures on the sentencing pro- 
cess. For example, the Houston Chronical (1980) 


. . on their first day of incarceration, prisoners are greeted 
by social workers and law school students who hand them forms 
for shock probation and explain how they might be eligible for 


TABLE 2. Reincarceration Rates Under Ohio’s Shock Probation Program 


(Source: Ohio Department of Rehabilitation and Correction Statistical Summary) 


Number of Shock Cases Percent 
Year Shock Cases Recommitted' Recommitted 
1966 85 5.8 
1967 183 14.2 
1968 6.1 
1969 10.0 
1970 10.7 
1971 9.2 
1972 1,292 8.9 
1973 1,132 
1974 1,079 
1975 1,528 
1976 1,478 
1977 1,256 
1978 1,182 
1979 1,484 
1980 1,473 
1981 1,463 


TOTALS 15,948 


1Does not include offenders who absconded supervision. 


"Due process requi ts may preclude the possibility of keeping release on shock 
probation a secret. It seems logical that the same legal req’ ts which pi th 
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Failure 
Rate 
oli 
Ohio 26.7%? 
Ohio 26.0%* 
18.0% 
1972 Kentucky 19.2% 
1975 Ohio 17.0%* 
12.0% 
| 1980-52 Kentucky 37.0%? 
35.0% 
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reported that the shock probation program in Texas 
came under great scrutiny and public criticism when 
convicted, former State District Judge Farth Baines 
was released on shock probation by District Judge 
Thomas Rautt. Baines had served 4 months of an 
8-year sentence for accepting a $59,000 bribe in 
return for a promise to “go easy” on a robbery defen- 
dant in his court. The consensus among Rautt’s 17 
fellow judges was that his decision to free Baines was 
wrong (“a slap in the face to all of us’’) and that it 
served to confirm the public attitude that “all the 
crooked judges stick together.’* 

To date, the research efforts on shock probation 
have neglected to address this crucial factor in the 
deterrence calculus: Did the offender anticipate 
release? However, a recent survey by the Texas 
Department of Corrections (Kozuh, et al., 1980:10) of 
75 probation departments who placed 1,044 felony 
adult offenders on shock probation betweer August 
29, 1977, and April 8, 1980, offer some information 
concerning the offender’s prior knowledge of release. 
The TDC researchers asked probation officers to 
estimate how many of their shock probationers had 

prior knowledge of release and they discovered that 
approximately 65 percent of their felony shock pro- 
bationers expected to be released. The most recent 
Texas survey (Division of Data Services, 1982:27) 
directly questioned 555 shock probationers and found 
that 44 percent of them had anticipated their release. 
Given this evidence and the preceding examples, it 
is clear that the shock probation program has not been 
administered in a fashion designed to maximize its 
deterrent impact. 

In fact, administration of the program leads one to 
question whether the deterrence was ever a true goal 
of shock probation. In Ohio, deterrence was a manifest 
(“officially proclaimed,” see Glaser, 1973:5-10) goal 


"According to the 1981 TAPC Survey (Division of Data Service, 1982), there is some 
concensus among court officials regarding the use of shock probation with plea bargain- 
ing. A majority of the judges (52%) and defense attorneys (62%) who responded to the 
survey felt that the use of shock probation as a plea bargaining chip was appropriate. 

*Yet, it is also becoming increasingly apparent that shock probationers do not neces- 
sarily fit the model of the rational criminal who can be deterred. Again, the 1981 TAPC 
Survey found that of the 1,492 persons released on shock in Texas since 1977, 48 per- 
cent had committed crimes in which the abuse of drugs and alcohol were involved (Divi- 
sion of Data Services, 1982:21). 

**In particular Parisi (1980:9) has questioned whether this method of releasing short- 
timers is desirable, particularly from a due process of law standpoint: “Why expand the 
judiciary’s power to release short-timers rather than extend the powers of the parole 
board?” 


“At the time of the 1981 TAPC survey, 249 (17%) shock probationers had been ter- 
minated from supervision, 1,152 (77%) were still under supervision and 87 (6%) had 
absconded. Of the 249 cases who had terminated supervision, 142 cases, 89 (62.7% had 
been convicted of a new offense, 32 (22.5%) had committed a technical violation and 21 
(14.8%) had done both (Division of Data Services, 1982:22-23). 

24 study by Vito and Allen (1979) examining the cost-effecti of shock probati 
in Ohio estimated that, in 1975 dollars, the program generated a savings of at least 
$3,725,839 over the combined cost of probation and parole. In Texas, it was estimated 
that the direct costs of incarceration were four times as great as those for shock probation. 


of the program. Proponents of the law have stated, 
that, ““We want to scare the hell out of them [of- 
fenders)’ and that the program is “designed so that 
when the cell door slams shut, that prisoner will be 
filled with the fear of spending a long, long time 
behind bars” (Cincinnati Post, 1981).° Yet, it is also 


_ true that shock probation has a latent goal which ac- 


counts for the policies and practices of the program. 
This law extends new powers to the judiciary, gran- 
ting them the ability to grant early release after the 
sentence has been pronounced. It is in this light that 
the policy implications of the program should be ex- 
amined and this expansion of discretionary power 
should be considered. Rather than pursuing the deter- 
rence argument, the research question should be: What 
are the cost and benefits of expanding the discretionary 
power of the judiciary in this manner?” 


Conclusions 


On the basis of these studies, a number of conclu- 
sions about shock probation can be reached. As the 
data in tables 1 and 2 indicate, reincarceration rates 
for shock probation have never exceeded 26 percent 
and according to official records from the Ohio Depart- 
ment of Rehabilitation and Correction, only 10.4 per- 
cent of the offenders released on shock probation over 
the 15-year life of the program have been 
reincarcerated."' The level of these rates indicates that 
the program has some potential. 

If shock probation is utilized, it should be used with 
a select group of offenders who cannot be considered 
as good candidates for regular probation. The period 
of incarceration must be short in order to achieve the 
maximum deterrent effect while reducing the fiscal cost 
of incarceration." It is here that the Texas experience 
with shock probation is most enlightening. In the 
1980 survey (Kozuh, et al., 1980), it was estimated 
that 64 percent of Texas’ shock probation population 
would have been sent to prison in the usual manner 
if the program had not been in effect. We can no 
longer afford, in human as well as financial terms, 
to incarcerate offenders for the shock value. In this 
time of severe prison overcrowding, the use of shock 
probation can only be justified as a diversionary 
measure to give offenders who would otherwise not be 
placed on probation a chance to succeed. 

This recommendation calls for a shift in the stated 
deterrent emphasis of the program toward a 
reintegration rationale—a move which runs counter 
to the prevailing mood in corrections today. Some 
members of the criminal justice community have long 
held what Barnes and Teeters (1959) have termed a 
“childlike faith” in the deterrent effect of punish- 
ment. The evidence reported here strongly parallels 
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the negative findings recently reported concerning 
another widely touted and heavily publicized 
panacea—the “Scared Straight” program for juvenile 
delinquents (see Finckenauer, 1982). It is clear that 
we cannot wave the “magic wand of deterrence” and 
expect only positive and healthy things to result. 
Although it is not particularly defensible as a deter- 
rent, shock probation has the potential to become a 
way to reduce institutional overcrowding which is 
consistent with the objective of reintegration and 
public safety. It is also clear that it is important to 
make evaluation research products more usable to 
policymakers by stating policy implications in a clear 
fashion, yet consistent with the demands of scientific 
objectivity (see Cousineau and Plecas, 1982; Rothman, 
1980:131-156; and Rossi and Freeman, 1982:299-344). 
The arguments presented here should neither be in- 
terpreted as a commercial for the use of shock proba- 
tion nor as a call for its destruction, but as a transia- 
tion of research findings into policy implications. 
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Family Therapy and the Drug Using 
Offender 


The Organization of Disability and Treatment in a Criminal Justice Context* 


By DAviD T. Mowatt, JOHN M. VANDEUSEN, AND DAVID WILSON 


HERE HAS BEEN a sharp growth of conjecture 

and inquiry concerning the cost and quality of 

services provided by public institutions, in re- 
cent years. Illich (1976) has ventured to say that the 
current organization of health care in the United 
States and other developed countries actively 
precipitates and sustains illness. This article ad- 
dresses the general question of how an institution 
mandated to serve the public good might come to 
develop modes of operating that are contrary to its 
own professed mission. We shall attempt to shed light 
on this matter by describing several modes of interac- 
tion observed among identified clients, their families, 
and professional helpers in one institutional setting— 
the criminal justice system. Our primary concern is 
the impact of the relational structures on the 
organization of disability and treatment in this 
context. 


Background 


A number of authors have discussed the notion of 
symptomatic behavior as a regulator which serves to 
detour and dampen stresses that would otherwise 
threaten the integrity of a nuclear family unit 
(Bateson, Jackson, Haley, and Weakland, 1956; 
Ackerman, 1958; Bowen, 1960; Laing, 1969; Davis, 
Berenson, Steinglass, and Davis, 1974; Kantor and 
Lehr, 1975). Among professional helpers, there is 
growing acceptance of the general idea that families 
can reinforce the disabled status of one member 
through expectations and behaviors that might ap- 
pear quite normal to the outsider. The homeosiatic 
quality of this process is to be stressed: all members, 


*This article was prepared for presentation in a session on 
Applied Mental Health Research: Transformations of 
Disability Within Formal Care Systems, at the 81st Annual 
Meeting, American Anthropological Association, December 
3-7, 1982, Washington, D.C. Copyright is reserved by the 
authors. The article should not be copied, distributed or cited 
without permission from the authors, who can be contacted 
at: Resources for Human Development, Inc., 120 West Lan- 
caster Avenue, Ardmore, Pennsylvania 19003; (215) 649-6400. . 
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including the symptom-bearer, come to accept the 
disability as a compromise which stabilizes relation- 
ships and thus allays the threat of severance of paren- 
tal, marital, or filial bonds. Symptomatic behaviors 
wax and wane in relation to the degree of stress ex- 
perienced (or anticipated) by the family system 
(Haley, 1967). Since most symptoms are in themselves 
stressful or untenable, the system acquires a dynamic, 
rather than a static, equilibrium over the course of 
time. It would thus appear that the structural dimen- 
sions, rather than the content of interactions, serve 
to differentiate such families from others (Aponte and 
VanDeusen, 1981). 

More recently, clinical understanding has expanded 
to include institutional correlates of dysfunctional pro- 
cesses in families containing a seriously disabled 
member. In working with schizophrenic young adults 
at the time of first hospitalization, Haley and col- 
leagues (including Mowatt), noted that the psychotic 
break occurred at a time when the young person was 
expected to separate from his or her family of origin 
and function as an autonomous adu!t. A critical life 
event was usually impending, such as: graduation 
from college or professional school; marriage; ad- 
vancement in a career; etc. A family approach to 
psychotherapy was developed by Haley, which con- 
sisted of placing the parents in charge of the young 
person upon discharge from the hospital. This was 
seen as a way of attaining a stabilization of hierar- 
chies within the family, conducive to therapeutic 
resolution of the turmoil associated with the young 
person’s separation from the family. Haley (1981) has 
since provided data which substantiate the effec- 
tiveness of this approach in reducing the frequency 
of rehospitalization over a 4-year follow-up period. 

Similar patterns linking identified patient, his/her 
family, and the hospital or other health care provider 
have been described by Minuchin, Rosman, and 
Baker (1978), with families containing children with 
anorexia nervosa, labile diabetes, and ulcerative 
colitis. These investigators found that inclusion of the 
pediatrician or other primary care provider in the 
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family therapy program significantly reduced the 
need for hospitalization. 

In their work with chronic heroin addicts, Stanton, 
Todd, the present authors, and other colleagues have 
built on the treatment approaches of both Haley and 
Minuchin. Addiction is viewed as bound-up with an 
effort on the part of the family of origin to maintain 
a dysfunctional homeostasis (Stanton, Todd and 
Associates, 1982). Here, turmoil within the family is 
detoured by a refocusing of attention on a series of 
mini-crises provoked by the addict and his habit. 
Those who have worked with heroin addicts may be 
familiar with this phenomenon, marked by continual 
shifting in and out of drug treatment and other serv- 
ice institutions. The phrase “‘pseudo-individuation” 
is used by Stanton, Todd, Heard, Kirchner, Kleiman, 
Mowatt, Riley, Scott, and VanDeusen (1978), to 
describe the addict’s untenable involvement in the 
family of origin, in which he/she neither clearly “‘in- 
side” nor “outside.” Developmental and social factors 
pressing for a separation are apparently countered by 
conditions within such families, which prevent a com- 
plete transition from taking place. Haley (1981), Stan- 
ton, et al. (1982), Minuchin, et al. (1978), all describe 
the onset of the disability as functioning to allay or 
dampen stresses at other loci in the family. These 
stresses most often would involve the parents, or the 
parents and an extended family member (e.g., grand- 
mother). Once instituted, the symptomatic adaptation 
can become increasingly central to family function- 
ing, as members come to pattern their expectations 
and behaviors around it. Mowatt, Heard, Steier, Stan- 
ton and Todd (1982) demonstrated that when the 
crises occurring in addicts’ families are contained and 
resolved within treatment, the dysfunctional se- 
quences maintaining the symptom are dissolved. The 
outcome of treatment is positive when compared with 
families in which a crises did not occur during 
treatment. 

The subject of this article is a further development 
of this conceptual framework, based on our recent 
work with criminal offenders assigned to family 
therapy for drug problems as a condition of proba- 
tion/parole. We have found that structural 
characteristics manifested by families in this popula- 
tion are remarkably similar to those described in 
earlier family studies. When the arena of institu- 
tionalization is expanded to encompass the legal and 
judicial system, however, the possibilities for dysfunc- 
tional enmeshments between family and formal care 
systems are greatly multiplied (figure 1). Accordingly, 


‘Current conditions in the justice system favor the assignment and acceptance of this 
disability as an alternative to harsh, costly confinement in prison. The process of negotia- 
tion leading to this outcome may even begin at the time of arrest and continue throughout 
adjudication (cf. Scheff, 1968; Rothman, 1980). 


Defender 


Drug Experts/ 
Program Advocates 


(Legal Codes) 


Family 


Figure 1. Opportunities for Entanglement of Participants at 
Various Loci in the Criminal Justice System 


we will here describe characteristics of familial and 
institutional relations which serve to impede treat- 
ment at the criminal justice interfac*. 


Aspects of Disability in 
Offenders’ Families 


The population in focus consists of probation and 
parole clients who have been engaged in outpatient 
family therapy. All of these clients have a history of 
drug problems, and the therapy is viewed by the 
institution (probation office) as a useful means of 
diminishing/preventing drug usage.’ The “disability” 
at hand is thus compounded of a legal conviction for 
criminal behavior and a proclivity for drug abuse, 
although no formal diagnostic classification (such as 
DSM IID) is applied. This leaves considerable latitude 
for the definition of the problem and goals for treat- 
ment. The situation can pose numerous difficulties 
for all involved, particularly if expectations vary. 

A key difference between this population and those 


described in earlier studies is that families contain- 


ing a convicted member have often accepted an 


TFA 


30 FEDERAL PROBATION 


untenable compromise for a much longer period of 
time. Several of the clients we have seen in treatment 
have been in their forties and still maintained an 
adolescent-like dependency on their parents. Here, 
the marginality of the offender’s status in the family 
and in society has induced a balance that is at the 
same time rigid and fragile. 
Once the young person and parents fail to disengage, the 
triangular stability can continue for many years, independent 
of the offspring’s age, though the onset of the problem began at 
the age of leaving home. The “child” can be forty years old and 
the parents in their seventies, still taking their crazy son or 
daughter from hospital to hospital, and doctor to doctor. (Haley, 
1981: 31) 
We would add, from lawyer, judge to judge, and pro- 
bation officer to probation officer. 


This is illustrated in the case of a 45 year old man who had been 

a major cocaine deeler, and, yet, behaved like a 17 year old when 

interviewed with his mother. The mother still faithfully did the 

son’s laundry, and threatened “heart failure” whenever the 
client/son stopped taking drugs, applied for a straight job, or men- 
tioned his girlfriend during a therapy session. 

One might wonder why the pull of the family 
against the “outsiders” who are attempting to help 
is so strong?* In their work with addicts’ families, 
Mowatt, et al. (1982) found that long periods of drug- 
free status were frequently followed by the emergence 
of serious difficulties in one or both parents, including 
psychosis, alcoholism , heart conditions and death.* 
These patterns occurred among families in treatment 
and also among comparable families who were not in- 
volved in family therapy, suggesting that the 
observed patterns of crisis were not an effect of 
treatment.‘ These findings lend support to our view 
that the compromises adopted by families containing 
a disabled member are organized in a dysfunctional 
manner and frequently headed for disaster. 


Aspects of Treatment 


As the reader may have guessed, there is an in- 
herent dilemma in conducting therapy along conven- 
tional lines with families of this kind. A majority of 
professional care-givers enter, knowingly or unwit- 
tingly, into a collusion with the family’s efforts to 
maintain a homeostasis in which neither change nor 
stabilization of the current situation are tenable. 


If one thinks in organizational terms a therapist cannot avoid 
being part of the family organization. As a therapist talks to a 
young person about his thought processess he is an outsider deal- 
ing with a family member and the organization has rules for deal- 
ing with outsiders. If he clarifies family communication, by the 
act he has become an authority in the family heirarchy. To 


*The pull from the parents often increases with advancing age, and is particularly strong 
on the youngest child, who is the last to leave home (VanDeusen and Urquhart, 1982). 
*The nature of processes linking psychological stress and sudden and rapid death are 
discussed by Engel (1971). 
‘Family therapy was in fact correlated with fewer critical life events among parents 
during and after treatment. 


overlook the organizational situation can lead to naive interven- 
tions which prevent change or even make matters worse. In fact, 
families will make use of a naive clinician to stabilize and avoid 
change. (Haley, 1981: 29) 


Should a professional be successful in creating 
change in the presenting symptoms, his/her good ef- 
forts might bring about a more unmanageable crisis 
elsewhere in the family system. 


This is illustrated by the case of a client referred to family therapy 
after eight years of a relatively stable parole. Previously, he had 
given consistently clean urines and established a positive rela- 
tionship with his parole officer. The referral was made just four 
months before the scheduled termination of the parole. At the 
time, the client had resumed illicit drug use, began missing ap- 
pointments with the parole officer, and was requesting immediate 
hospitalization for a nervous condition. When the request for 
hospitalization was denied, the client, in a panic, asked to be re- 
incarcerated. The therapist received a number of urgent 
telephone calls, at odd hours, in which the client expressed fear 
at what he might “do with himself.” The client was then seen 
with his parents and the parole officer and the immediate crisis 
was alleviated. 

As the client improved in therapy, his mother began to com- 
plain of hypertension and his wife began drinking heavily, with 
periodic blackouts. The client shifted between his own house and 
his parents’ home during this time, depending on which of the 
women in his life was in trouble. This situation was resolved 
when the client’s father threatened him in an indirect manner, 
during a treatment session, by expressing his own need to con- 
stantly carry a gun to feel safe. After this, the client did not return 
to the parents’ house, and the parents left treatment. 

Subsequently, the therapist worked with the client and his own 
wife toward improvement of their marriage. The wife expressed 
interference from her mother as a source of marital discord. The 
therapist received a telephone call from the mother-in-law which 
confirmed this, as the mother-in-law requested assistance in her 
efforts to “rescue” the daughter from the marriage, and return 
to live in her home. In a subsequent meeting with the mother- 
in-law it became clear that her efforts to win her daughter away 
from the client had failed, and her strategy has already shifted 
to that of attaining legal custory of the grandson, who she believ- 
ed was being neglected. The client and his wife were able to resist 
the mother-in-law and the parole was terminated successfully. 


Needless to say, the engagement of this family 
system with the criminal justice system was inten- 
sive and the impending release from parole served to 
trigger crises at several loci within the extended 
family. The “solutions” sought by family members 
at these junctures involved reaching out to new in- 
stitutions, including the hospital, child welfare, and 
police department. Schwartzman and Bokos (1979) 
have described the occurrence of a similar 
phenomenon among addicts engaged in methadone 
maintenance programs: 


. .At all clinics, different beliefs about treatment (and ability 
of staff to tolerate clients’ frustration) led to wide differences in 
constraints on clients, so that the treatment ideology at the level 
of the methadone treatment system was characterized by 
dissonances between staff members and clinic treatment 
ideologies. Such dissonances are almost inevitably amplified and 
create a social system that is analogous to the addict’s natal 
family, characterized by communicated expectations that the 
addict be out of control and his own messages that he is out of 
control and covertly demanding contraints. (Schwartzman and 
Bokos, 1979: 348) 
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A general question raised by such cases is: What 
constitutes an appropriate interface between helpers 
in the justice system and the complicated interper- 
sonal systems amongst the offender’s intimates? We 
shall address this question by describing several 
general modes of involvement that ~7e have observed 
in treating over 30 offenders and their families at 
various stages of probation and parole. It is most 
useful to view these modes as representing regions 
along a continuum of dysfunctional structural ar- 
rangements linking offender, family and institution 
(Aponte and VanDeusen, 1981). At the most intense 
extreme are interactions in an “enmeshed-inactive 
mode,” which perpetuate or worsen an already 
tenuous interpersonal situation. The “separate-active 
mode,” at the other end of the continuum, is 
characterized by concerned collaboration between pro- 
fessionals and family members, allowing for an effec- 
tive resolution of developmental issues and change. 
Between these poles lies a middle-ground comprising 
an “introspective-reactive mode.” These modes are 
described, respectively, in the following sections. 


The Enmeshed-Inactive Mode 


In this mode, difficulties emerge from the absence 
of a capacity on the part of the helper or helping 
system to maintain a sense of distance and 
separateness from the troubled client and family. 
Rather than resolving problems, the helper’s actions 
embed, sustain or exacerbate them. A relevant con- 
cept from the family literature in Bowen’s (1966) no- 
tion of “fusion,” which refers to a lack of psychological 
differentiation among members of a group, 
demonstrated by continual confusion of roles and 
responsibilities, lack of autonomy, etc. 


To illustrate this kind of configuration we offer the case of a 
client with a fifteen year history of psychiatric difficulty. He had 
initially broken down one semester short of graduation from 
school, and was arrested for petty theft. Although the family did 
not seek professional help, the client appeared to recover; he 
married, and obtained full-time employment. Ten years later, 
the client was referred to us after a series of involvements with 
the justice system. In constructing the family history during 
therapy, it became clear that the initial break had been a re- 
sponse on the part of the threat of a marital separation between 
his parents, in turn precipitated by infidelity on the part of the 
client’s mother. During the intervening years, the client’s own 
marriage deteriorated, also marked by infidelity on the part of 
the wife, and was dissolved when the client become re-involved 
in petty theft, and incarcerated. 

Upon his release from prison, the client was assigned to a parole 
officer, began full-time employment, and re-married, this time 
to a woman ten years younger than himself. He was committed 
to “doing it right this time.” The parole officer began to stop by 
the client’s home periodically to check on his progress. Since the 
client was employed, the parole officer usually saw the client’s 
wife in these visits. He described her as “‘a woman with a heart 
of gold who did not know what she was getting into” in this mar- 
riage. The wife became the parole officer’s confidant, as he felt 
she provided the most reliable information concerning the client’s 


activities. The parole officer benevolently instructed the wife to 
call him whenever she experienced tension in the marriage, as 
the officer flet protective toward the young woman. 

Several months into his parole, the offender was arrested for 
acting inappropriately, after breaking into a complete stranger’s 
house. There was no discernible motive for the break-in and, with 
the parole officer’s recommendation, the client was re- 
incarcerated for a minimal period. We might best comment on 
this episode by citing Haley: 

Every deviant act is also a message to the member of the 

group and to outsiders. The act can be seen as a metaphor, 

often a parody of a theme important to the group. (Haley, 

1981:41) 


The metaphorical message to the outsider in this offender’s 
behavior is, quite obviously one of acting out the intrusiveness 
in the system, which could not be resolved via direct 
communication. 

The high level of enmeshment exhibited in relationships of this 
kind makes it difficult to assess who is actually at fault: the client, 
for re-enacting his parents’ difficulties in his own marriage(s)? 
The parole officer, for dividing over-protective concern between 
the client and his wife? Or the wife, for accepting the role of the 
surrogate monitor, which complemented her husband’s abdica- 
tion of responsibility for direct contact with the parole officer? 
The problem cannot be reduced to any simple sequence of cause 
and effect among members of a system operating in an enmeshed- 
inactive mode, since there is an absence of clear, consistent 
hierarchies and responsibilities. Constructive action becomes im- 
possible in a system where the boundaries are so unclear, and 
the first task of treatment is thus to help the helpers escape the 
fusion via the establishment of rules, roles, and limits. 


The Introspective-Reactive Mode 


What distinguished the mid-range from the 
enmeshed-inactive extreme, is a capacity on the part 
of the helpers to introspect and thereby remain 
separate from the familial chaos. Where more than 
one helper is involved, however, there is still a 
tendency for fragmentation between professional 
heipers, in which each looks to the others as the 
source of blame for a case not going well. This fre- 
quently takes the form of the probation officer blam- 
ing the therapist for using the wrong treatment ap- 
proach with the client; the probation officer or 
therapist not being sufficiently sensitive to ethnic or 
social issues affecting the client’s adjustment; the pro- 
fessional not having been an addict or an offender and 
thereby being unable to empathize with the client’s 
condition; or the helper adopting too soft or too firm 
a stand in relation to the client. 

Interactions of this sort frequently become institu- 
tionalized as “scapegoat planning,” a condition in 
which each agent expects interference or at least lack 
of cooperation from the others, and sets its own 
strategy unilaterally (Breyer and Malafronte, 1982: 
655). This climate tends to propagate a triangulation 
of conflict among the professional staff, so intense or 
extensive that all treatment efforts come to a halt. 
Examples include: (1) therapist-therapist’s supervisor- 
probation officer; (2) former probation officer- 
therapist-current probation officer; (3) probation 
officer-probation supervisor-therapist; (4) local/branch 
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probation office-centra! office-therapist; etc. In 
retrospect, it can usually be shown that these triadic 
situations among professionals branch off from a 
primary triangulation involving probation officer- 
therapist-client. This core triad is similar to the 
dysfunctional coalition around the “special case,” 
described by Stanton and Schwartz (1954) in their 
classic study of behavior in the mental hospital. It has 
been observed by Haley (1967), among others, that 
this core triangle frequently mirrors the triadic situa- 
tion existing in the identified patient’s family of 
origin (figure 


Father 


Therapist 
Probation 
Mother Officer 


Figure 2. The Core Famiiy Triad and Its Mirror in Therapy 


We wish to emphasize that the fragmentation of 
helpers exhibited in the introspective-reactive mode 
-is not indicative of true separation, but more ap- 
propriately viewed as a variant form of overinvolve- 
ment in the problem; one which can be susceptible to 
the formation of a dysfunctional homeostasis among 
institutional systems (cf. Schwartzman and Bokos, 
1979). The only therapeutic resolution we have found 
to be effective in situations where these unfortunate 
entrapments occur, involves helping the helpers to 
meta-communicate about the dysfunctional aspects of 
their interactions with one another, while joining in 
a united effort a contain and resolve them. The 
primary focus returns to the client and his/her 
disability as, by stages, the institutional and familial 
coalitions are dissolved. This approach is illustrated 
in the following case: 


‘In our view, this process of triangulation recurring across contexts may be equated 
(cf. Grindberg, 1979). 

*This mixing of contrary roles is inherent in the probation officer’s job, as the agent 
designated by the justice system to both assure compliance with the sentence (punish- 
ment), and cultivate reform (rehabilitation). 

"It is interesting to note that the device of inducting the family as an agency of diver- 
sion and rehabilitation is entirely absent in the criminological literature. Trends in 
rehabilitation programs have oscillated between individual and group modes of therapy 
and counseling, without any recognition or use of “natural resources” in the client’s 
social system. 


The client had a fourteen-year history of drug offenses which had 
led to long periods in institutionalization via probation, halfway 
houses, outpatient methadone programs, and residential treat- 
ment facilities. At the time of referral, this client was in his fifth 
year of probation, during which time he had been transferred 
through three probation officers, had periodically resumed illicit 
drug use, and was unemployed. At referral, it was learned that 
his term of supervised residence in a halfway house was near- 
ing an end. The therapist, overwhelmed by what she perceived 
as the probation officer’s overinvolvement with the case, sug- 
gested that the probation officer become the primary therapist. 
This was complemented by a genuine interest on the part of the 
probation officer, in becoming more adept in the practice of 
psychotherapy. A triadic struggle was thus instituted between 
the therapist, her supervisor, and the probation officer. This was 
followed by the therapist’s resignation. The supervisor was then 
left with the case and began seeing the client jointly with the 
probation officer. After each session, the therapist/supervisor and 
probation officer would discuss their countertransference interac- 
tions, as a way of assessing how the client might be re-enacting 
the triadic conflicts within his family of origin (keeping in mind, 
that the client was anticipating reunification with his parents). 
For example, the therapist noted that the probation officer’s ef- 
forts to help the client were frequently met with provocation from 
the client. The probation officer would then vacillate between 
overprotectiveness and vindictiveness, as the client tried to back 
out of the confrontation.® The therapist, on the other hand, tended 
to remain aloof and confused. 

The therapist and probation officer then began di these 
issues in the presence of the client, and the client’s functioning 
within the halfway house improved somewhat. Substantial 
change occurred only after the client was discharged to his 
parents’ house, and the same kinds of interactions were con- 
fronted directly in the family during conjoint therapy sessions. 
This involved disengaging the client from a hostile, dependent 
relationship with his mother; confronting father’s aloofness dur- 
ing disputes between his wife and son; and getting the parents 
to work together on the matter of their son’s assuming a more 
responsible and independent place in the community. 


The Separate-Active Mode 


This least dysfunctional mode of family-institu- 
tional involvement is characterized by clear boun- 
daries between professional agents and family 
members; clear assignment of responsibilities; and a 
collaborative effort between all parties toward the 
goal of increased autonomy and responsibility on the 
part of the offender. The responsibility for the 
difficulty/disability and for change are initially plac- 
ed with the offender. Although the client is required 
to attend treatment as a part of the probation/parole, 
it is pointed out that he placed himself in the present 
situation and it is only through his efforts at this time 
that treatment will be effective. 

Family therapy is sometimes offered to the parents 
as a final alternative to incarceration of the son or 
daughter. Frequently, the therapist allies with the 
parents (and probation officer, in his/her “rehabilita- 
tion” role) in a strategy of the family’s demonstrating 
to the judge or parole board that they can be respon- 
sible (effective) around significant parameters of 
change, such as drug abuse, thereby obviating the 
need for incarceration.” We have found that the ef- 
fectiveness of this intervention is largely determined 
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by the ability of the therapist to contain and resolve 
within the family, the turmoil that can be expected 
to ensue after any noticeable improvement on the part 
of the offender. Such progress generally indicates that 
increased movement toward separation will follow, 
perturbing the family homeostasis and thereby in- 
creasing uncertainty and stress among the other fam- 
ily members. 

Treatment of families operating in this mode 
achieves success when the detouring of family con- 
flict through engagement of the justice system is 
blocked, and developmental issues within the family 
(frequently “frozen” since the time of the client’s in- 
itial difficulty) are resolved. The following case 
illustrates effective intervention with a system func- 
tioning in a separate-active mode. 


The client is a 28-year-old male, who was first arrested while 
a senior in high school. His father had died when the client was 
14, and before that time the client had done well in school and 
was relatively happy with his family life. Following the father’s 
death, the client’s mother became involved in a series of bitter 
arguments with her own mother, who had insisted that the family 
move into the grandmother’s residence. As is typical of many 
families with an addicted member, issues of separation and in- 
dividuation had not been resolved between the parents and ex- 
tended family members (Bowen, 1974; Carter, 1977). 

The client’s mother’s amplifying struggle for her own autonomy 

was stabilized when the client attracted the attention of school 
officials for his truant behavior and suspected drug abuse. His 
behavior improved for a short period of time following the 
mother’s re-marriage. However, the client soon found himself 
in the position of being mother’s confidant, and his drug abuse 
seemed to oscillate in step with her discord either with the step- 
father, or her mother (figure 3). 
This tenuous situation amplified to the point of the client’s in- 
carceration. This served to stabilize the whole family situation, 
as any disagreement within the family became secondary to the 
rather disastrous predicament of the young man in relation to 
the justice system. 


Following the client’s release from prison, the family attemp- 
ted to get him back onto his feet without professional help. The 
client began working with the stepfather and was soon married 
to a recent divorcee who had two children from her first mar- 
riage. Although the family’s efforts were genuine, untenable 
coalitions remained in force, which were only resolvable with 
outside, professional intervention. Specifically, the client failed 
to perform on the job, partially as an expression of his own 
vengeance toward the stepfather, but also in response to the 
mother’s undercutting of the stepfather’s efforte. Her own am- 
bivalence in the marriage took the form of soliciting rescue, then 
sabotaging it, a pattern to which both the client and stepfather 
fell victim. Secondly, the client’s marriage became the container 
of the family’s unresolved grief over the death of the father. The 
mother saw in the client's wife aspects of herself that she had 
not grieved since her first husband’s death. The couple were thus 
placed in the untenable position of having to keep alive the 
idealized memory of the mother’s first marriage. Thus, the client 
found himself at times, as he described it, “acting like his father 
and his stepfather.” He also remained in the position of rescu- 
ing, through his own failure, three unhappy women: grand- 
mother, mother, and his own wife. 

The therapy followed two stages: resolution of the i 
coalitions in the family system which maintained the client’s 
failure; and individual work with the client to resolve issues of 
grief and intimacy. The parents, the client and his wife were in- 
itially seen jointly with the probation officer, who clarified for 
the family the requirements of the client’s parole: that he main- 
tain full-time employment, drug-free status and attend weekly 
therapy sessions. The client’s history of entanglements in the 
parents’ problems was quickiy identified, and it was agreed that 
the parents would continue in therapy until this was resolved. 
The client began full-time employment and the family situation 
appeared to stabilize although at this point the client began miss- 
ing sessions. 

The parents were then excused from treatment, and the client 
was seen with his wife and the probation officer. The wife then 
alleged that the treatment was pulling the marriage apart. The 
probation officer’s insistence that the client remain in therapy 
was met with resistance, although the client continued to attend 
sessions individually. What emerged at this stage was the client’s 
regression within therapy to a point in development preceding 
his father’s death. This was accompanied by a desire to move 
back into his mother’s house. The futility of this isomorphic 
rescue operation was explored with the client, the therapy at this 
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Figure 3. The Dysfunctional Sequences Linking Client, His Wife, Stepfather, Mother, and Grandmother. 
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point providing a holding environment which protected the client 
from the homeostatic pull of the family of origin (Winicott, 1965). 
This facilitated the client’s grieving his own father’s death and, 

tly, the grieving of an i ic structure which had 


consequent 

been kept alive in the family of origin since the father’s death 
(Boszormenyi-Nagy and Spark, 1973). The grandmother ex- 
perienced =i Teun psychotic episode at this time, and was 


empathize with the mee Sete 8 steht and was in some ways 
able to achieve a reparation with him through his experience 
as a stepfather in his own marriage. Resolution of the client’s 
grief over his own father’s death was followed by an increased 
awareness of his own need to be a father, and a capacity for more 
commitment in his marriage. 

In this case, it may be seen that what had been a 
homeostatic family structure in which the client had 
assumed an institutional identity, evolved into a grow- 
ing interpersonal system, consummated by the client 
himself becoming a father. This process exemplifies 
a condition of systemic, “second-order” change, to be 
distinguished from localized, “first-order” cessation 
of symptomatic behaviors (Watzlawick, Weakland 
and Fisch, 1974). We hope that the case illustrations 
offered here have shown how interventions aimed at 
the latter, which do not take into account the interper- 
sonal context in which a disability has become seated, 
can be insufficient or even counterproductive. 


Conclusion 


In closing, we would caution that the aim of the pre- 
sent report has been to provide the reader with a 
sense of the plausibility of our conceptualization of 
certain modes in which disability and treatment can 
be organized in an institutional context. We recognize 
a need for further development and substantiation 
through formal research, and hope to report on the 
results of such studies in the future. 
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Toward an Alternate Direction 
in Correctional Counseling 


By RONALD M. HOLMES, Ed.D. 
School of Justice Administration, University of Louisville 


OUNSELING in a correctional setting is a most 

difficult task. Usually the correctional facility 

is not especially conducive to voluntary coop- 
operation or as an inducement for personal change 
in the direction of prosocial values. The correctional 
client often sees no difficulty in his life other than his 
present incarceration. In addition, the problem of 
authority inherent in the role of the correctional 
counselor has never been truly resolved (Hamilton, 
Smith and Berlin). Delving into the realm of the 
underlying factors which have resulted in his crimi- 
nality is largely ignored because of practical con- 
siderations of the time and the place in addition to 
the lack of professional training of many correctional 
therapists. Too often the counseling session takes the 
form of asking predictable questions which elicit 
predictable answers. When the counselor hears from 
his client, “I am beginning to cope with my prob- 
lems,” he can be assured that the latter is apeing key 
words to impress the therapist. Such “in” words are 
often used by correctional clients, and the counselor 
is trapped into believing that rehabilitation is not 
only taking place but a great deal of credit must go 
to him because of his expertise as a therapist. As can 
be seen, games are played, and both are losers in the 
exchange. 

Historically, correctional counseling has been mired 
in the medical model no doubt in part because of its 
close affiliation with the social work profession. 
Because of the philosophy of the medical model con- 
cerning rehabilitation, the correctional client is 
termed “sick.” He is sick because he has violated 
society’s norms and values as evident in the criminal 
act. After all, it is assumed that no “well” person will 
commit a crime. 


The most fundamental requirement for further research on the 
effectiveness of prison and parole programs would seem to us to 
be a frank recognition that psychological treatment programs 
involve assumptions about the causes of crime, the informal and 
formal organization of the prison and parole, and the nature of 
the post-release experience, all of which may b quite unrealistic 
when applied to actual existing conditions. (Kassenbaum, Ward, 
and Wilner) 


Valuable time has been spent in therapy attempt- 
ing to come to grips with extant problems because of 
past familial situations, unresolved complexes, or sib- 
ling rivalries. The unconscious has traditionally 
played an important role in the understanding of the 


problems of the criminal, and following this approach 
through catharsis he will be rehabilitated and re- 
turned to society as a contributing member of the 
community. 

Regardless of the claims made the psychiatrists, 
psychotherapists, or other adherents of the psycho- 
dynamic model, it can be safely stated that the suc- 
cess rate predicated upon treatment has not been 
overly successful. Martinson stated: 


With few and isolated exceptions, the rehabilitative efforts that 
have been reported so far have had no appreciable effects on 
recividism. (Martinson) 


Vocational and Academic Counseling 


Not all counseling takes the form of a 
psychological/psychiatric inventory. Vocational 
education can be successfully argued as a form of 
counseling. It lacks in essence the traditional struc- 
ture of a counseling session, and the focus of its in- 
terest in obviously practical and job-related. However, 
there are many vocational programs which are so 
poorly instructed, the materials sorely antiquated and 
consequently useless, or ideas and techniques equally 
antiquated and useless, that the training does not 
adequately prepare one for a job outside the prison 
walls. For example, auto mechanic classes in prisons 
are too often taught with instructional materials 
which resemble little the modern equipment in a 
sophisticated garage or the maze of gears, pumps, or 
wiring of a high-powered automobile. Of course, mak- 
ing license plates, leather wallets or purses can pass 
the time inside the walls, but it does little to prepare 
the person for a life-surviving job on the outside. But 
the values regarding the work ethic and ideals con- 
necting work and reward are manifestly instructed. 

Academic education inside the prison can also be 
seen as a form of counseling. Because many academic 
programs are for the most part remedial and geared 
to residents with limited formal education, it can do 
little to prepare a person for accepting a fulfilling posi- 
tion in society (Evans). Too many immates are years 
behind in their education, possess few skills necessary 
for learning, and are poorly motivated to advance in 
their educational career. Some residents attend school 
only because it may impress the parole board. 
However, it is within this setting that acceptable 
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social values can be imparted and hopefully in- 
culcated to serve as a first step toward rehabilitation. 


Psychotheraphy versus Counseling 

There is little difference in the recividisra rate of 
those treated by psychotherapy and those treated 
utilizing some other forms of counseling (Eysenck). 
Historically, psychotherapy has been practiced only 
by specially trained, medically oriented personnel, 
usually psychiatrists. There is no great body of sup- 
portive literature which demonstrates that clients are 
any better served or better adjusted than those who 
are exposed to “regular” counseling. It is interesting 
to note that rehabilitation programs do not appear to 
make offenders worse which has lead to a statement 
that “...if we can’t do more for (and to) offenders, 
at least we can safely do less’ (Martinson). This has 
important policy implications for corrections since the 
financial constraints limit the numbers of 
psychiatrists and psychiatrically trained personnel 
which it can employ. What is needed, therefore, is an 
effective counseling method which can be 
accomplished by a wide range of people from the tradi- 
tional social worker to the prison guard. It is believed 
that a full range of personnel could serve as effective 
counselors if they show an honest and humane in- 
terest in the person and are willing to exhibit a “car- 
ing” feeling for others in their relationships. 


A Need for Change 


Recognizing then the deficiencies of traditional 
therapies, vocational training, and the prison 
academic enterprise, while recognizing their poten- 
tial value, each can be viewed as a form of counsel- 
ing. There appears to be a vital need to move toward 
a new form of therapy if the philosophy in corrections 
is to change people and simply not to punish them. 
Ferri stated in 1901 that punishment is “. . . directed 
against effects, but it does not touch the causes, the 
roots, of the evil” (Ferri). It must be decided that the 
professional field of corrections is dedicated to 
rehabilitation or reintegration rather than reform of 
restraint. In addition, this alternate form of counsel- 
ing must depart from the traditional view of the resi- 
dent as being “‘sick”’ or “disadvantaged” and into a 
philosophical mode which recognizez the limitation 
of past therapies and realizes the intrinsic ability of 
a person to change without a complete and exhaustive 
psychological inventory. One form of therapy that 
shows promise for providing these advantages could 
be termed humanistic counseling. Humanistic 
counseling derives from the application of the prin- 
ciples of humanistic psychology and sociology to cor- 
rectional counseling settings. 


Humanistic Psychology and Sociology 


Humanistic psychology as a discipline emphasizes 
individual freedom and dignity of the person, the im- 
portance of growth experiences and self-under- 
standing, and a concern for human welfare and help- 
ing others. Based on the writings of Rank, Maslow, 
and Rogers, humanistic psychologists believe that in 
a human being there exists a positive growth force 
which can lead a person to develop all of his poten- 
tials in such ways that are healthy to him and con- 
structive to society. 

In humanistic psychology there are certain basic 
assumptions. First of all, it is assumed that man is 
basically “good,” and each person has an ability to 
freely choose his course of action. The variables of 
social experience should be a valued source of mean- 
ingful examination even though there is no scientific 
method to measure love, happiness, joy, sadness, or 
friendship. The humanist would say that too much 
time and energy has been spent on studying the 
“unhealthy.” More time should be spent on studying 
the “healthy” person. 

Predicated then upon these assumptions, there are 
accompanying basic principles. Because man does 
have a free will, he does have more “degrees of 
freedom” than has been previously thought. To 
capitalize on this freedom, it is furthermore theorized 
that man has almost unlimited personal potentials. 
The individual must be cognizant then of his poten- 
tiality, his vulnerability, his aloneness in this world, 
and his mortality. He should realize that only the 
“here and now” is important. He can do nothing about 
what has already happened; nothing can be done to 
change the past. So it is also true about the future. 
It has not happened, so it is not as yet a reality. By 
understanding the importance of self-acceptance by 
others and a sense of personal security in his life, 
humanistic therapy is a different approach to 
rehabilitation. 

Sociology has also attached itself to this humanistic 
philosophy by focusing on broad human problems and 
the role of society in deviancy. In this school of 
thought, the person is totally and ultimately respon- 
sible for what happens to him. There is no 
transference of responsibility to a deity or a complex 
society. The person can attain whatever needs to be 
done to cope with life’s problems. And through self- 
actualization, a person can accomplish by his own 
efforts those necessary elements to cope with society. 


Humanistic Counseling 


Humanistic counseling as a treatment modality is 
deeply rooted in a philosophical mandate of construct- 
ing a positive self-concept and self-esteem. Since one’s 
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concept and esteem and at least in part predicated 
upon one’s interpretation of how others view him (e.g., 
Mead’s Generalized Other, Cooley’s Looking Glass 
Self), the values attempted to be instilled are im- 
perative if one will be concerned with social accep- 
tability or personal importance. So, these values 
should be in congruence with the prevailing values 
of the prosocial members of our society. The time has 
passed when those in criminal justice recognize that 
many of our correctional residents cannot truly be 
“socially rehabilitated” since they have not been 
“habilitated” to society’s acceptance in the first place. 
Recognizing this, the humanistic therapist is placed 
in a position where he must acclimate the client not 
only to the “proper” and therefore “approved” values, 
but there is also a responsibility to make the client 
aware of errors in his behavior which have resulted 
in his present situation. 

In humanistic therapy, the relationship is of para- 
mount importance. It takes a special bond between 
the counselor and the client to be able to point out 
past conscious faults without destroying the relation- 
ship. This bond can be hampered by the correctional 
setting which is unique, and by that uniqueness it 
possesses special problems. But it is believed that ef- 
fective counseling can occur regardless of the setting 
if certain principles are recognized and followed. 


Determining Needs 


An initial but vital element in the counseling proc- 
ess is to determine the true needs of the correctional 
client. Needs are those things which, if realized, will 
make one contented or happy. Too often needs are con- 
fused with addictions. An addiction is an emotion- 
backed demand, desire, expectation or model one must 
have to be happy. The “needs” expressed by the client 
may not be the ones with which he is truly concerned. 
The effective counselor must therefore exert great 
care and skill to determine not only the real needs 
but also those which are legitimate ones. The 
therapist must evaluate the scope and direction of 
stated needs and also differentiate between a need 
and an addiction. In other words, the therapist is 
thrust into a situation where he must evaluate what 
is “acceptable” and what is “unacceptable.” Often 
this judgment is not based simply on cultural relativi- 
ty, or subcultural relativity, but upon the prevailing 
social norms and values. In some other cases the 
therapist may pass on the acceptability predicated 
upon his own standard of behavioral morality. 

All people have needs. There are obvious survival 
needs: air, water, food, etc. There are aiso psychic sur- 
vival and personal growth needs such as approval, 
recognition, status, power, and self-esteem. It may be 
that certain offenders in the criminal justice system 


are involved in life’s scripts which are in opposition 
to society’s values. A life script is a set of condition- 
ing psychological elements which are guidelines for 
behavior. The script defines acceptable versus unac- 
ceptable behavior. There are a variety of authors of 
a script, but the primary authors are the parents. An 
example of an appropriate script would consist of 
socially approved modes of behavior. An inap- 
propriate script will include those behaviors which 
would necessarily lead to antisocial behavior. Not 
only are there inappropriate scripts, there are also ad- 
dictions. Addictions are behavioral responses to a 
script which has to be done. There are a multitude 
of these addictions. A young girl, for example, may 
be inculcated with a script that she can only be hap- 
py if she is a wife and a mother. She is, if truly ad- 
dicted, only happy if and when she becomes a wife 
and mother. 

Many in our society, however, are preoccupied with 
those items of conspicuous consumption, visible 
things which become signs of success (Veblen). An ex- 
pensive car, a large home in a middle class, residen- 
tial, low rate of crime and theft area are all such items 
for which most strive. There are some people who can 
only be happy and contented when they possess such 
things. But because of a variety of reasons, some 
clients in the criminal justice system appear to be 
more concerned with these “things” which will 
necessarily bring them happiness. They become in- 
volved in a way of life, or in a life script, which brings 
them into conflict with society because of the in- 
novator techniques involved in securing these items 
of conspicuous consumption (McCormick, Merton). 
Many believe material objects, titles, and other things 
which convey social status and worth are necessary 
for social survival. However, from a humanistic point 
of view, a fanatical dedication to “things” will 
necessarily bring about dissatisfation and a feeling 
of unfulfillment. 


Case: John B. Rapist 


John is a middle-aged, professional engineer who is presently 
incarcerated in a medium-security prison. He was sentenced to 
a 20-year term for rape and is his fifth year in prison. John’s early 
life displayed no propensities toward sexual aberrations, and until 
his wife became bedfast with terminal spinal cancer, his sexual 
life was “normal.” John, as he related to this writer, because of 
his lack of marital sex, first started to look into bedrooms of his 
neighbors as women undressed, bathed, or otherwise prepared 
for a night’s sleep. As time progressed, his “progressive 
degeneracy” (Holmes) increased from the point of peeping to slip- 
ping into a woman’s bedroom and masturbating by her bedside. 
John soon started slitting the woman’s nightgown and focusing 
on her breasts. Finally after a short period of time, he progressed 
to forcible sex. After several rapes, John was apprehended, con- 
victed, and sentenced to a state prison. 


In utilizing a humanistic approach in counseling 
this sex offender, the . :erapist would first of all point 
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out to John that he should carefully evaluate his pres- 
ent situation and its influence on his personal future. 
In stressing the present, the counselor has the pro- 
fessional obligation to inform John that there is 
nothing that can be done about the past. The inability 
of the the wife to be sexually active because of her 
illness is certainly unfortuate but this can be no ex- 
cuse for him to rape over 20 women. He must accept 
the responsibility for his own behavior. He has freely 
chosen his actions regardless of past experiences. To 
use an unresolved Oedipus complex, his wife’s 
inability to sexually respond, or a variety of other ex- 
cuses, are treated as simply that, excuses. The 
therapy session takes on the character of informing 
John that it is of no concern about the past; nothing 
can be done to change it. In addition, John must be 
willing to accept responsibility for his free-will action, 
and he must initiate a present-oriented plan of action 
which will lead him to personal fulfillment, a fulfill- 
ment not predicated upon the expense of others. 


From Punishment to Habilitation 


The correctional philosophy of reintegration rein- 
forces a need to move away from punishment and 
from the notion that offenders are by nature “sick” 
and can be treated effectively only by members of the 
“medical team.” The reintegration focus emphasizes 
that effective personal change can occur utilizing a 
wide range of people with no special training in the 
role of the unconscious. They must have skills. There 
is no denying this, but the essential requirement 
centers around their ability to care for others and will- 
ingness to help. This counselor recognizes that 
cooperation between society and the offender can only 
benefit both. Conditions must be created by both the 
counselor and the client whereby the latter will view 
law-abiding behavior as a viable alternative to con- 
tinuing in his criminality (O’Leary and Duffee). 

What has traditionally been considered a “divine 
right” of the therapist must be rejected. What may 
be more important is an examination of the conscious 
determinants of behavior. An unresolved Oedipus 
Complex or sibling rivalry may appear to be relevant 
and suitable topics for intellectual discourse, but there 
are no data to support direct relationships between 
them and criminality. 

In practical counseling, the therapist must be in a 
position to make the client aware that both the pres- 
ent and the future should dominate his time-frame 
reference. The past is done, and nothing can be done 
to change that. In the humanistic model there is a 


directive toward an awareness of the present and 
future as vitally important. The present and the 
future are truly realities which a person can do 
something about. Utilizing them to gain an ideal 
state, that which the client would like to be, is the goal 
of the client. That is the striving for fulfillment. 

One criticism by humanistic counselors is that 
traditional therapies have given birth to “learned 
helplessness.” Those who are addicted to “learned 
helplessness” are the “professional askers,” dedicated 
to the script of inferiority and wanting things done 
“to” them, “for” them (McCormick). To avoid this 
criticism, the humanistic counselor is one who 
believes in the “fact” that the correctional client is 
the person who owns the problem, and the role of the 
therapist is to practically arrange the social condi- 
tions for the betterment of the client and the society. 
The ownership for responsible change must rest with 
the client, and only by responsible change initiated 
on a conscious level with all alternatives known anc 
freely chosen can fulfillment be realized and ac 
tualization be a reality. By recognizing that people 
become addicted to life’s scripts which are many times 
counterproductive to a prosocial lifestyle, the client 
must be convinced that (1) he has an ability to change 
his lifestyle, (2) he has several rewarding options for 
change, and (3) what the payoffs for the various op- 
tions will be. Stressing the present and the future, 
being aware of societal constraints and opportunties, 
and realizing the importance of self-actualization as 
happiness-producing, the benefits realized by a non- 
traditional therapy form may be more valuable and 
viable than many treatment modalities of the past. 
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Victim Services on a Shoestring 


By ROBERT M. SMITH 


District Manager, Vermont Department of Corrections, Burlington 


HERE Is at this time a subtle change occurring 
within the criminal/juvenile justice system in 
both the United States and Canada. Some 
would agree that it is long overdue. Police, pro- 
secutors, judges and corrections officials are starting 
to pay more attention to the victims of crime. In ad- 
dition, legislators, lobbyists, and civic groups are 
recognizing the problem and attempting to deal with 
it. Statutory changes, victim compensation bills, ser- 
vices for battered women and sexual assault victims 
are examples which come to mind. 
It is my contention that corrections has an impor- 
tant role to play with regard to victims of crime, even 
though we often do not become involved with an of- 


fender until long after the crime has been commit- — 


ted. Furthermore, in the absence of additional 
recources, there are avenues to pursue beyond the 
added increase in restitution payments and inclusion 
of victim impact statements in presentence investiga- 
tion reports which seem to be the most frequent 
changes to date. While this article will primarily deal 
with probation and parole, the choice of the word “‘cor- 
rections” is a deliberate one as I believe we will 
witness victim service programs within institutions 
as well as the community in the future. Several 
months ago, a factual TV drama entitled “In the Face 
of Rage” portrayed the bringing together of sex of- 
fenders and sexual assault victims behind prison 
walls in the State of Washington. The findings at that 
time were encouraging but inconclusive according to 
the film credits. 

Most jurisdictions are trying to justify level funded 
budgets, much less justify increased resources for the 
development of victim service programs.’ Much can 
be done, however, in reorganizing existing staff 
resources and more fundamentally, by reassessing 
policies and creating new attitudes towards victims 
of crime. This article attempts to illustrate some of 
these new initiatives. 

The fundamental reason for a corrections agency to 
involve itself in victim services is that it makes cor- 
rectional sense to “return the offender to the scene 
of the crime.” Many believe this to be important so 


“I'he State of Minnesota is one apparent eaception. Their legislature in 1978 allocated 
funds which, when combined with private sources, enabled them to operate three victim 
service centers on a pilot basis. See “Crime Victim Crisis Centers 1981 Legislation 
Report,” published by the Minnesota Department of Correcticns, February 1981. 

*For information, contact PACT Institute of Justice, 106 N. Franklin, Valparaiso, In- 
diana 46383. See also, “Victim Offender Reconciliation: An Incarceration Substitute?,” 
Howard Zehr, Ph.D., and mark Umbreit, Federal Probation, December 1983. 
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as not to allow the offender to perpetuate a denial 
system in which the offender excuses himself from 
responsibility or, worse, projects blame on someone 
else, oftentimes the very person who was victimized. 


Victim-Offender Reconciliation 


Too often we become unnecessarily influenced by 
the environment in which we live, or for our purposes, 
the one in which we work. The criminal justice system 
is adversarial. The assumption, and it’s a fundamen- 
tally sound one, is that the effective management of 
conflict will produce justice. Each of us has a role and 
a unique perspective, according to our profession. The 
net result is a decision which accounts for these 
perspectives and is hopefully fair. If you are think- 
ing of adversity, it is often difficult to think of accom- 
modation. The Victim-Offender Reconciliation Pro- 
gram (VORP) of Valparaiso, Indiana, is challenging 
the assumption that victims of crime should be “pro- 
tected” from their offenders.’ At the discretion of the 
victim, a meeting is arranged with the offender which 
is supervised by a third party. Surprisingly, many vic- 
tims desire such a meeting. Restitution determina- 
tion may be discussed, but often questions such as 
“why did you choose my home io burglarize?” or 
“what were you thinking about?” are common. Such 
a meeting often DE-MYSTIFIES the offender in the 
mind of the victim. Somehow, he doesn’t seem quite 
as predatory as the stereotype portrays him, and these 
nagging questions are answered. The offender, on the 
other hand, is often more fearful about meeting the 
victim than the victim is in meeting the offender. 

In our probation and parole office, we have had a 
number of brokered meetings between the offender 
and his victim, usually under the pretext of determin- 
ing restitution. In every instance, the victim and the 
offender have expressed satisfaction. While this may 
not hold true over time, the results to date have 
caused many of the officers who supervised such meet- 
ings to express surprise and satisfaction themselves. 

In one case, a shopkeeper was mugged and his 
money was taken. One of the two defendants 
expressed remorse during the presentence inves- 
tigation. He subsequently was incarcerated. Some six 
months later, he was eligible for work release and was 
reminded of his stated remorse and desire to pay 
restitution at the time of the PSI. His assigned pro- 
bation and parole offic. *o0k him to the shop and 
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after some ice-breaking, there followed a conversation | 


of “some 20 minutes” during which the restitution 
was paid, the offender talked about what he was do- 
ing in jail, and the victim encouraged him to earn the 
GED for which the offender was studying. According 
to the officer, “the kid was on cloud-nine and the old 
man had some genuinely nice things to say about the 
Department of Corrections.’”’ Interestingly, the of- 
fender was not legally required to pay restitution in 
this case. 

In another case, a young man burglarized the 
warehouse of his employer. The latter was noticeably 
upset during the presentence investigation irterview, 
mostly because of a voiced frustration that nothing 
would result from prosecution. The officer (somewhat 


boldly) suggested that the best way to ensure restitu- 


tion would be to hire the offender back and garnish 
his wages until the restitution was paid. The defen- 
dant agreed in return for a probation recommenda- 
tion from the prosecutor. The employer agreed with 
the understanding that he could rely upon the pro- 
bation and parole office for assistance if anything 
went wrong. The amount of restitution was substan- 
tial; after several months, the supervising officer re- 
ceived a letter from the employer. The probationer 
paid the amount in full. The employer noted that his 
attitude was remarkably improved. The employer fur- 
ther noted that he was able to teach the offender to 
use the company’s computer, a skill which he thought 
would assist in future jobs. The letter closed: “We did 
it!” 

I'd like to mention a final case: A large retail 
warehouse was burglarized. Again, the loss was sub- 
stantial. The officer took the young man to meet with 
the three owners. The probationer was described as 
very hostile towards the officer prior to the meeting. 
Some of the goods were returned during the meeting. 
A camera, the personal property of one of the owners, 
was among the items. The owner thought it had been 
lost, not stolen, and was overjoyed for its return. 
Another owner, himself having had a few “brushes 
with the law when younger,” gave the young man 
some fatherly advice. The probationer, tense and rigid 
prior to the meeting, became animated and relaxed 
afterward. The restitution for items not recovered was 
paid rapidly from subsequent earnings. The same pro- 
bationer was on juvenile probation with another agen- 
cy and had not paid restitution for a previous offense 
for some two years. That restitution was paid prompt- 
ly as well. While there are cases where a meeting be- 
tween a victim and offender should not occur, it 
should be standard practice to ask the victim if (s)he 
desires such. This can be asked during the 


*Ibid., Minnesota, Department of Corrections, p. 35. 


presentence investigation but only after some degree 
of rapport has been established, is it recommended. 


Information and Referral 


In the previously mentioned case of Minnesota, 96 
percent of the victims surveyed expressed satisfaction 
with the services rendered them.* While some of the 
services were cost items (e.g. helping to repair van- 
dalism) and many seeking services did so shortly after 
the crime had occurred, most responses could be 
characterized as information and advocacy. While it 
takes time to provide information and more time to 
advocate on behalf of crime victims, we typically deal 
with “significant others” such as spouses, employers, 
and so on in our supervision of offenders, so why not 
victims? 

In the absence of more time, volunteers can be most 
helpful. We are currently training volunteers to assist 
in restitution determination, even where there is con- 
troversy between the victim and the offender. Volun- 
teers also can survey community services which are 
available to victims. As we continue to receive more 
inquiries from victims, information, referral, and ad- 
vocacy are areas where we expect to see more involve- 
ment by volunteers and staff. 

It has been our experience that questions often re- 
main in the mind of the victim by the time there is 
finally disposition. Furthermore, many questions the 
victim has cannot be answered until there is disposi- 
tion. Again, I attribute this to the adversarial nature 
of prosecution and defense. This only further adds to 
the argument that there is a role for probation in 
victim services. 

For example, there was a recent sexual assault in 
our county which received a lot of press. The defen- 
dant was apprehended soon after the crime occurred. 
The victim was a very articulate woman who sought 
out the newsprint media while maintaining her 
anonymity. She very much wanted to publicize the 
horror of being a victim of sexual assault. She was 
frustrated at feeling powerless because many of her 
questions to the police and prosecutors could not be 
answered. As part of the presentence investigation, 
two probation officers spent considerable time with 
her, indicating the probable length of sentence, “good 
time,” where the man would likely be sent and what 
would be happening during his incarceration. The of- 
ficers also arranged through the prosecutor’s office 
an opportunity for the woman to testify at the 
sentence hearing in addition to incorporating a 
lengthy written statement in the PSI report. It 
became apparent that what mattered most to her 
couldn’t be achieved until a conviction occurred. 

As a footnote to the above, prosecutors would do well 
to develop a victim advocacy unit in their offices, even 
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if additional funds are not available. Pre-law 
students, former victims, or law clerks can be trained 
to be advocates. In our experience, the mere act of 
listening is an important part of the healing process. 
The prosecutor’s focus is on the establishment of fact 
as is that of the police officer. Nonetheless, informa- 
tion and listening are fundamental in our opinion in 
all segments of the criminal justice system. 


Restitution and Reparation 


In most jurisdictions of Canada and the United 
States, the collection of restitution has increased 
dramatically in the last 5 years. In spite of this, prob- 
lems remain. Most states still require that the judge 
assess the defendant’s ability to pay. Ability to pay 
is also a matter for the probation officer to assess dur- 
ing the length of supervision. 

We have used the Financial and Income Statement 
adopted by the Uniform Reciprocal Enforcement of 
Support Act (URESA) that states use in the deter- 
mination of child support. While the penalty of per- 
jury does not apply as it would in the case of child 
support, we nonetheless have found it to be credible 
when we have introduced it at hearings for violation 
of probation. 

Understandably, a probationer’s financial status 
may change during the course of supervision. In our 
experience, victims are satisfied when they receive 
regular payments of restitution, regardless of any 
changes in the amounts from month to month. In the 
few times they have called, an explanation that the 
probationer has just lost a job or is experiencing other 
justifiable financial difficulties is usually sufficient. 
Therefore, we strive to impress upon the probationer 
that consistent payments are important unless a lump 
sum payment can be made within a short period of 
time. 

We try to be progressive in our discipline when pro- 
bationers fail to comply with payment contracts. In 
general, when a probationer initiates an explanation 
for nonpayment, we accept any excuse given and take 
that opportunity to advise the person that future non- 
compliance requires verification. If we must initiate 
contact for nonpayment, there is a demand for suffi- 
cient payment to make up the arrearage. As a final 
step, a citation is issued for a month in advance. If 
the arrearage is covered within that time, the viola- 
tion of probation petition is rescinded. If we must go 
through with the violation, we will ask that the judge 
specify a time by which the restitution must be paid 


‘In our correspondence, we discovered only one state, Colorado, that authorizes its parole 
board to order restitution, although other jurisdictions which did not respond may have 
such a statute. 

"See “Canadian Federal-Provincial Task Force on Justice for Victims of Crime,” Cana- 
dian Government Publishing Centre, Ottawa, Canada K1A OS9. Purchase price $12 
payable to the Receiver General for Canada. 

‘Published information is unavailable as of this writing. 


and recommend a reparation fee inasmuch as the vic- 
tim has again suffered as a result of tardy payments. 

What may seem to some readers to be an elaborate 
system of enforcing restitution payments is a neces- 
sity in our State because, if probation is revoked, 
restitution is no longer applicable.‘ 

Whenever a person under supervision absconds and 
there is a victim who is owed restitution, an officer 
is required to inform the victim that a warrant has 
been issued for the probationer’s arrest. 

Restitution in the form of direct service is still 
untested. In limited cases, we can foresee the possibili- 
ty that the offender will compensate the victim by per- 
forming repairs. In the few cases we have attempted, 
we have discovered that it works best when the job 
can be completed in the course of a day. This would 
apply in minor offenses for the most part. 

The matter of reparation is also a difficult area. As 
opposed to restitution, we define reparation to be com- 
pensation for trauma or inconvenience. We have and 
will continue to use it in violation proceedings on 
restitution arrearage, but when we have attempted 
to use it elsewhere through presentence reports, we 
have found that some judges are receptive but others 
avoid ordering our recommendations. This may be 
because reparation is harder to assess as oftentimes 
it pertains to crimes against persons. Our guess is 
that most judges regard reparation as a matter for 
civil court suit. In one case, an officer recommended 
$700 reparation the victim of a DWI accident. It was 
clear that the expected loss of income due to the in- 
jury would be uncertain because the time of healing 
was uncertain as well. The officer argued that the 
reparation order should not be regarded as a total, 
rather as a payment which would assist the victim 
and be deducted from any future judgment through 
civil court. The judge agreed with our recommenda- 
tion in this case. 


Summary 


It would be very worthwhile in my opinion that 
there at least be a national effort to explore victim 
needs which may be met through the criminal and 
juvenile justice systems. Canada has done such and 
many procedures have been standardized throughout 
their provinces.’ A recent conference at the National 
Training Center for Judges in Reno, Nevada, resulted 
in a number of resolutions specifically intended to in- 
volve victims of crime in the entire criminal justice 
process.* It would be my hope that the National In- 
stitute of Corrections have a partnership role with 
other organizations which are now addressing this 
concern. Unmistakably, it will remain an important 
focus throughout the eighties. 
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On the other hand, there is the danger that we could 
become too fragmented in our roles with respect to 
victims of crime. I wouldn’t want the crime victim to 
feel caught in a bureaucratic maze. To the extent we 


talk among ourselves and recognize common goals, 
this may not occur. Perhaps that’s the next step: a 
common reference. We need to see the problem dif- 
ferently than we have to date. 


Medical Services in the Prisons 


A Discriminatory Practice and Alternatives* 


By JAMES T. ZIEGENFUSS, JR., PH.D.** 


HE PURPOSES of this paper are to consider the 

problem of the quality and quantity of prison 

medical care and the increasing involvement of 
litigation in the system. The paper identifies the legal 
system/service system conflict, including pressures for 
change in system structures and processes. Two ex- 
amples of change directions are identified: provision 
of care by community organizations and an internal 
complaint mechanism. 

There has long been a dispute over whether prison 
medical care is adequate and, if not, what to do about 
it. The discussion here includes general medical care 
as it actually is in prisons; i.e., inclusive of mental 
and addictions care—two common and much needed 
components of prison medical service. Both the courts 
and various citizen groups have been drawn into the 
dispute over service adequacy. For the courts, the 
question of involvement is a most difficult one, par- 
ticularly as greater attention is paid to the civil rights 
of inmates. For example, in United States ex rel. Yaris 
v. Shaughnessy' the dilemma of the courts in the mat- 

ter [of prison medical services] was outlined: 


It is hard to believe that persons . . . convicted of crime are 
at the mercy of the executive department and yet is unthinkable 
that the judiciary should take over the operation of 
the . . . prisons. There must be middle ground between these 
extremes. The courts have proceeded very slowly toward defin- 
ing it. 

The courts are now overcoming their reluctance and 
are beginning to exercise some control. 

A related instititional case (a class action suit 
against the mental hospitals and institutions for the 
retarded of the State of Alabama) defined the need 
for a specified number of professionals to assure at 


*This paper was first developed as a.result of a tour of British 
programs at the invitation of the Department of Health and Social 
Security. Dr. Allen Sippert organized the tour, for which appreci- 
ation is extended. The author would like to thank David I. Lasky, 
Ph.D., Robert Little, M.D., Susan McGuire, Esq., and Violet 
Plantz, M.S.W., for reading the manuscript. Preparation of this 
paper was supported in part by a grant from the Pennsylvania 
Governor’s Council on Drug and Alcohol Abuse, Contract 
Number ME-4904. The opinions expressed are solely those of the 
author. 

**Dr. Ziegenfuss is organization and behavioral systems con- 
sultant, Office of Client Rights, Commonwealth of Pennsylvania; 
American coordinator, International Journal of Therapeutic 
Communities; and assistant professor of health care manage- 
ment, Pennsylvania State University (Capitol Campus). 
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least minimum staffing standards in institutions for 
the mentally disabled.” This precedent, defining some 
of the conditions of treatment, moved the judicial 
branch of government actively into organizational 
operations. Some commentators agree with Barr and 
Zounin® recommending that the administration of 
prisons be by the judiciary rather than the executive 
branch of government. 

As the courts begin to hear more cases and to in- 
crease involvement, the legal basis will be further 
elaborated. Zalman‘ and others have discussed the 
prisoner’s right to medical care with some writers in- 
dicating that lack of care may be discrimination. A 
special focus is on the separate but unequal services. 
However, the conflict in law may be avoided with the 
use of existing community services and an internal 
complaint mechanism. A brief note about the history 
and nature of the prison medical care problem is 
relevant. 


Prison Medical Services—Problem Recognition 


The English recognized the problem as early as 
1922. In regard to medical services in English prisons, 
the Prison System Enquiry Committee® responding 
to the question of service adequacy stated that: ““We 
must make the comment that only in an insignificant 
number of cases have ex-prisoners borne out the view 
that adequate medical attention is given . . .” In ad- 
dition, the Committee listed at that time two prin- 
cipal defects as: 


1—Medical officers of good calibre are rarely attracted to the 
prison service. The medical attention is frequently hurried and 
callous, and suspicion of malingering is very prevalent, and 

2—The medical staff is not large enough to enable individual 
psychological study and treatment to be undertaken. Nor is it, 
as a general rule, competent for such duties.® 


1United States ex rel. Yaris v. Shaughnessy, Vol. 112 F. Supp. 
p. 144 (S.D.N.Y. 1953). 

*Wyatt v. Stickney, 344 F. Supp. 313, 379 (M.D.Ala. 1972). 

*Barr, N. and Zounin, L., “Campus Prisons, Community Prisons 
and Judicial Administration.” In L.M. Irvine and T.B. Brelje (Eds.) 
Law Psychiatry and the Menially Disturbed Offender, Springfield, 
Ill., Charles Thomas, 1973. 

‘Zalman, Marvin. ‘Prisoners’ Rights to Medical Care.” The J. 
of Criminal Law, Criminology and Police Science, Vol. 63: 185-199, 
1972. 

‘Prison System Enquiry Committee, English Prisoners Today. 
Stephen Hobhouse & Fenner, Brockway (Eds.), New York: 
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In recognition of this problem, they used community 
consultation services as a solution to the problematic 
traditional prison medical system. 

In America, Goldsmith, in a review of the literature 
on jailhouse medicine in 1972, concluded that: 
“Overall, the literature is disappointing in that it fails 
to provide substantial data on the process of medical 
care at correctional institutions or the quality and 
quantity of care available.’’’ Goldsmith then reported 
on his evaluation of the quality and quantity of 
medical care available to inmates of the Orleans 
Parish Prison in New Orleans, Louisiana. Acting on 
Federal orders as a result of a class action suit, this 
correctional institution and the city of New Orleans 

‘contracted with a hospital to provide the inmates with 
medical care. 

Generally, American medical care in prisons has 
not been extensively studied. In terms of psychiatric 
services, Roth and Ervin in 1971 felt that their study 
added to the meager information available regarding 
prisoners and psychiatric morbidity. They felt the 
research efforts were important in that “Characteriz- 
ing a population in this manner may be a necessary 
step toward understanding the prison milieu, an area 
still virtually unexplored by psychiatry.’”* The 
authors also offered comment on the state of 
psychiatric practice in the prisons: 

Despite the fact that a large proportion of inmates (50 percent) 
have at some time been seen psychiatrically in conjunction with 

a criminal charge or during a prison term, most of these contacts 

occur at the pretrial or immediate posttrial stage. Very few in- 

mates are ever seen again within a treatment context.® 
In fact many of the articles relating to prison 
psychiatry deal with diagnosis and identifying per- 
sonality types rather than the need for services or the 
actual delivery of such services. 

To further substantiate this problem of prison 
medicine in regard to drug service, a report entitled 
The Treatment of Drug Abuse in Pennsylvania in- 
dicated that the ratio of prison inmates involved in 

drug treatment in the State of Pennsylvania (240) to 
the number incarcerated for drugs or drug-related of- 
fenses (an estimated half, or 3,048 of the 6,095 in- 
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mates within the eight State prisons as of June 14, 
1972) exhibits a grossly inadequate provision of 
services.”° Furthermore, in one Pennsylvania institu- 
tion for female felons, staff states that 60 percent of 
167 inmates were imprisoned on drug-related of- 
fenses, yet the institution had no drug treatment 
program." 

That there is a need for change has been recognized 
within the prisons also. Pertaining to the need for 
change in medical services, mental health serves as 
an example with Wolff commenting that “for many 
years now the prison authorities have been well 
aware that the biggest gap in their medical armoury 
lies in the field of psychiatric treatment.” The cor- 
rection of this gap, however, is made exceedingly com- 
plex by competing functions of prison health service 
workers. 

Many authors have recognized that the conflict be- 
tween being a supplier of medical services and an 
agent of the system is most difficult. Some, however, 
would appear to be advocating an emphasis in a ques- 
tionable direction—that of guard, not medical pro- 
vider. Wilson and Pescor™ appear to relegate the ser- 
vice function to secondary emphasis: 


. ..in the present state of our knowledge the prison 
psychiatrist serves his most useful function in helping to preserve 
discipline and morale. 

In general, the reaction to these conditions and to 
similar views of the conflict have led to a drive for 
revitalization of medical services in prisons with a 
dual focus on the nature of the services and the 
organization of the service system. 


Service Reorganization 


Efforts to reorganize the service system have 
already been made. For example, in regard to 
psychiatry, the reorganization produces changes in 
the role of mental health professionals within the 
prison system. Role change responds to a feeling ver- 
balized by Halleck that: “Psychiatric resources thus 


far have been spent in wrong directions . . . [further- 
more] The usefulness of the psychiatric criminologist 
will ultimately depend upon his ability to find a ra- 
tional means of integrating his individual-oriented 
philosophies and practices into a correctional system 
that is rarely sympathetic to individual needs.”’* 

Systems change can result in renewed efforts in two 
directions. The first is described as a redefining of the 
service deliverer’s role within the prison. The second 
could be described as the incorporation of communi- 
ty service providers into the treatment of prison 
clients and the changing of the prisoner service 
community. 
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In an effort to redefine the service deliverer’s role, 
Fink, et al.,° describe a program in which the 
psychiatrist has been allowed freedom to move from 
the traditional role limited to diagnosis, classification 
and treatment of diagnostic disorders. Their new role 
for the psychatrist is of normalizing and making 
available to prisoners a therapeutic technique which 
is used on the outside. They found that: “Our ex- 
perience has shown that psychiatry can play a 
primary role in the planning and directing of a total 
program for rehabilitation of the offender.”** 

While impacting on the target population with 
desired results, this attempt and other similar ones 
have unfortunately not considered a fundamental 
change in altering the provision of care system. They 
have sought to alter within the prison the structure 
of care and the function of the care-giving profes- 
sionals but they have not considered the possibility 
of eliminating the notion of “prison care.” 

Most importantly, they have not considered that the 

provision of medical psychiatric, addiction and other 
related human services to prisoners in a fashion 
unlike normal community services tends to initiate 
and/or reinforce the notion of difference. For many in- 
carcerated individuals, this is a reinforcement of a 
life-long pattern and one which does not serve a 
therapeutic purpose. In order to ready the individual 
‘for the resumption of normal life on the outside, it 
‘is necessary that prison environments parallel 
societal normality. The provision of separate services 
does not serve this need. 

As mentioned above, reformers have most often ex- 
amined prisons and their medical care delivery 
system with the purpose of making specific im- 
provements in the quantity and quality of health care 
delivered in the prisons. A recent study in Penn- 
sylvania does exactly that. Yet as we shall see, its 
recommendations may be more easily implemented 
by a fundamental change in the structure of the 
delivery system. 


Organizational Alternatives to the Present 
System 


That changes in the quality of medical care being 
provided were needed has long been recognized. Rec- 
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tor in 1929 in a study of prison medical services found 
that “In few of them are hospital facilities adequate 
for the amount of corrective medical and surgical 
work there is to be done. The present hospitals are 
greatly understaffed and in their present organiza- 
tions many are really emergency, first-aid stations.”” 

Rector’s list of recommendations covered the 
physical sick call, physical examinations and protec- 
tive measures, dentist, eye examinations, tuber- 
culosis, venereal disease, drug addicts, mental ex- 
aminations, the insane and feeble minded, nutrition, 
recreation and health education." It is heartening to 
note that recognition of this problem occurred years 
ago. Yet, apparently little progress has been made, 
considering that 43 years later a similar report is 


making similar recommendations. 


In 1972, a Health Law Project’® produced a report 
on the types and quality of health care provided in 
Pennsylvania prisons and on the conditions in these 
prisons. Significantly, the report was prepared under 
grants from the Council on Legal Education and Pro- 
fessional Responsibility and the Office of Economic 
Opportunity. It acknowledged the efforts of the 
Medical Committee for Human Rights and the 
Lawyers Committee for Civil Rights Under Law, 
demonstrating the legal energy and growing concern 
for medical care in a civil rights framework. 

A most comprehensive report on health care in 
prisons, the report offers a detailed description of ser- 
vices, service environment and delivery process. In 
total, the report documents the incredible obstacles 
to be faced in first attempting to offer health care in 
prisons and second in any efforts to improve the 
dreadfully inadequate status quo. Importantly, the 
report can be used also to demonstrate the potential 
of an alternative system to the present institutional 
health care delivery. 

The Health Law Project” made recommendations 
aimed at correcting abuses identified in this system. 
One set of recommendations related to personnel il- 
lustrates the range of needs for change. The recom- 
mendations were that: 


(1) All personnel must work the hours [for which 
they are paid]. 

(2) Medical staffing should be available at all 
times. 

(3) Staff salaries should be competitive with local 
salaries. 

(4) Adequate malpractice coverage should be 
provided. 

(5) Physicians should have a greater role in day- 
to-day treatment and care including rounds 
and supervision. 

(6) Resident physician should be used only under 
close supervision. 
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(7) Registered nurses should staff all institutions 
with inpatient services. 

(8) Correctional infirmary supervisors should 
have formal training. 

(9) Purchase of consultant services through group 
practice and hospital outpatient clinic should 
be explored. 

(10) Explore with medical schools the possibility of 
joint programs. 

(11) Review recruiting methods. 

(12) The Bureau should provide for training convict 
personnel [who are providing medical care] in- 
cluding providing adequate pay and super- 
vision. 

(13) Prisons should seek to involve outside 
resources in developing training programs. 


On examination, one finds that many of these recom- 


mendations are consistent with the administration 
and delivery of medical services by the community. 
Other writers have noted this possibility — Eyeman™ 
for example. 

In much of the medical service field, services are 
moving to a community base (see Bakal” and others). 
Community mental health centers, medical care 
clinics and drug and alcohol drop-in, day care and 
community residential facilities are all examples. 
Although far from fully developed, a comprehensive 

‘community services system should include provision 
for institutionalized persons. Under such a system, 
community services would handle institutions as one 
component of their responsibility. Certainly in their 
current daily operations, most viable community 
medical care units do not function with the long list 
of needs outlined above. 

First, let us examine more closely one of these 
recommendation areas, personnel, keeping in mind 
what exactly would be different with community con- 
trol. As a start, salaries would be not only com- 
petitive, they would be identical, as there would be 
no differentiation between prison and community 
medical services. Physicians, registered nurses and 

other qualified personnel would be hired as per stan- 
dard hospital and community health care practice. 
Recruiting methods would also be eliminated as a pro- 
blem since the prison medical system would not be 
competing with the community. The same would 
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apply to programs for both resident and convict train- 
ing. In short, we would likely see only those person- 
nel deficiencies which also appear in the local 
community. 

This staffing probiem alone has been a major one 
for prisons. Bates commented on the difficulty of find- 
ing adequate staff: “One is obliged to be content either 
with some old, discouraged, broken-down veteran who 
is tired of actual practice, or some young and untrain- 
ed man anxious to make his institutional experience 
serve as a stepping-stone to a lucrative practice.” 
A utilization of community personnel in prison units 
with a sharing of responsibility would be a major step 
in alleviating the staffing problem. 

Second, in addition to personnel, another group of 
recommendations within the Health Law Project 
Report relates to the available services including: 
surgery, inpatient nursing services, psychiatry, phar- 
macy, laboratory services, radiology, obstetrics- 
gynecology, dentistry, rehabilitation services and sup- 
plies, special diets, and medical social services. Let 
us examine some of these recommendations in light 
of a system in which community staff perform the re- 
quired prison medical services. 

Under surgery, the report recommends the 
establishment of standards for surgical procedures, 
the renovation of operating rooms, and the provision 
of counselors for those contemplating plastic 
surgery.“ The recommendations for standards and 
counselors would be met if existing standards in com- 
munity hospitals and clinics were to be used. There 
might be an increase in staff required and in some 
instances operating rooms would have to be 
renovated. However, since many medical facilities are 
now experiencing under utilization, such facilities 
could be used without the need for duplication. 

Among their recommendations under inpatient nur- 
sing services, the Health Law Project called for 
upgrading standards along with more qualified staff, 
the formation of patient care plans, training, and 
evaluation by local hospitals.2> Again, many of these 
services need not be duplicated in prisons, as they are 
currently being supplied by existing hospitals for the 
community. In place of duplication and the time- 
consuming tasks of developing parallel standards and 
systems, the operating system of the community could 
be contracted for services as indicated by Goldsmith” 
for the Orleans Parish Prison. 

A third example are the recommendations for the 
upgrading of psychiatric services. These include 
reviewing services to insure availability, organization 
of an advisory committee, establishment of standards, 
integration of psychiatric and medical services, ex- 
ploring the availability of volunteer psychiatric help 
from professionals, medical schools, hospitals and 
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mental health centers and limiting the use of 
restraints.”” These recommendations also could be im- 
plemented through existing community mental 
health programs. 

Fourth, the provision of drug services to prisoners 
provides us with a final example of the dual prison- 
community system and how it develops. In response 
to the question of whether narcotics addicts have a 

_ Tight to treatment for their addiction while in prison, 
Rudovsky (for the American Civil Liberties Union) 
states that: “Courts have held that when current 
medical practice indicates a particular course of treat- 
ment, denial of such treatment constitutes cruel and 
unusual punishment.”** They further suggest that 
“Courts may soon hold that forcing prisoners to 
undergo unalleviated drug withdrawal constitutes 
cruel and unusual punishment as a denial of needed 
medical treatment.’”® In line with this direction, 
methadone detoxification is now available in 
American prisons. A dual system requires that stan- 
dards be established for prison methadone programs 
and for general administration of addiction services 
such as are now being supplied by the community. 

Although this step is applauded (perhaps only as a 
short-term goal), what are the implications in regard 
to future prison addiction program expansion? Will 
it now mean that all drug and alcohol services will 


eventually have to be made available in the prisons? 
In that event, the problem will parallel that of general 
medical services; i.e., institution vs. community-based 
services and the whole standard of care issue. 


Summary 


The history of traditional prison services has shown 
that there is first a period of welcome relief that these 
services are now available to the prisoner. However, 
through evaluation of existing programs, it seems 
practically inevitable that we will find the services 
to be second class or lower due again to a myriad of 
reasons including appropriations, etc. Moreover, we 
will still be confronted with the problem of whether 
funding should be at a level parallel to those services 
supplied to the general population and, if not, will 
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there be further court actions. 

There are two directions to pursue in addressing the 
problem: community-based service provision; and the 
development of medical care grievance programs 
much like patient representative programs in general 
hospitals. Much of what has been mentioned in this 
paper relates to a variety of prison medical services 
including psychiatry and drug and alcohol services. 
Drug and alcohol professionals, however, are in a 
somewhat unique situation as their programs are 
newer on a national scale basis. Addictions service 
providers could take this opportunity to lead the way 
by insuring that drug and alcohol services are 
available and equal in quality whether in prisons or 
in the community. By offering comprehensive drug 
and alcohol services to prisoners on a contractual 
basis through the community, the process of ending 
a glaringly discriminatory practice would begin. This 
paper was part of the initial planning in one com- 
munity that took this approach. 

Considering what has been written regarding the 
quantity and quality of all medical services in prisons, 
what has been suggested in the past is that the 
notoriously poor services be upgraded. However, 
should this be the response to an already openly 
discriminatory practice? To upgrade medical services 
or to develop new drug and alcohol services in prisons 
will only serve to continue the practice of duplicating 
services which already exist in the community, and 
worse, duplicating them in an inferior fashion. 

The response to separate but unequal provision of 
medical services must be the incorporation of com- 
munity services in prison systems. There are no delu- 
sions as to the difficulties involved in operationaliz- 
ing this notion. Problems in trust, in accepting out- 
side intervention, in general cooperation and in at- 
titude will have to be overcome. Yet it may be only 
a matter of time before a legal decision renders this 
move mandatory. There is no reason to wait for legal 
force to be the impetus behind a humane and constitu- 
tionally just equalization of services for prisoners. 

Provision of services to prisons by community or- 
ganizations is certainly one direction to be pursued. 
A second method for enhancing the quality of medical 
care is the development of a complaint mechanism for 
prisoners and/or clients in other corrections programs. 
This is currently recommended by the American 
Hospital Association and is identified as a patient 
representative program.* States such as Michigan 
and Pennsylvania now have clients rights programs 
which are essentially complaints processing 
systems.*"*? These systems use a rights advisor as a 
medium for “feeding back” information regarding ser- 
vice system performance to the managers and pro- 
viders of the system.** Both state programs have been 
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evaluated and have been found to successfully con- 
tribute to the quality of care.**** 

The linkage between rights protection and quality 
assurance is the significant one. While some ad- 
vocates stop after identifying rights abuses, the real 
challenge is in the design and continuous redesign of 
programs and systems so that they do not violate 
rights in the first place.***"****“° To do this, further 
work in the following areas is needed to address the 
prison medical care problem: 
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(1) Analyses of the technical problems of com- 
munity hospitals providing prison care. 

(2) Designs for the administrative structuring of 
shared services with the prisons’ administra- 
tion. 

(3) Analyses of community medical personnel will- 
ingness and attitudes toward rendering prison 
care. 

(4) Models of grievance programs for prison 
medical care. 

(5) Legal analyses of the liability issues in shared 
services (prison and community hospital). 

(6) Comparative studies of the costs of prison- 
based and community-based care. 

(7) Analyses of the political and organizational 
development barriers to implementation. 

(8) Models for analyzing the success or failure of 
the programs. 


There is increasing interest in attacking the prison 
medical care problem.*'** Those involved need both 
study and action assistance. 

In summary, the medical care and rights problem 
is, in fact, one of designing a system capable of pro- 
viding quality care. The system must be capable of 
self adaptation, correcting structures and processes 
which are rights violating in nature. Outside care pro- 
viders and internal complaint mechanisms would 
both assist the system development process. 


Legal Assistance to Federal Prisoners 


By ARTHUR R. GOUSSY 
Criminal Justice Department, University of Detroit 


HE FEDERAL BUREAU OF PRISONS under the 

United States Department of Justice has a 

unique legal program in Michigan. Specifical- 
ly, the Federal Correctional Institution, located at 
Milan, Michigan, has designed a contractual arrange- 
ment for a visiting attorney to that institution. I was 
the contractual attorney of record from February 1981 
until September 1983. 

While there is not a statutory mandate that these 
legal services be provided, it is noted that the Federal 
courts have consistently ruled that Federal prisoners 
must have access to the courts. This has meant that 
mail sent by prisoners to the courts (or their legal 
counsel) cannot be censored or impeded. Further, it 
implies that the institutions must act in good faith 
not to thwart the efforts of prisoners to seek redress 
of legal grievances pertaining to their cases. In order 
to facilitate this “good faith” requirement, the 
Federal Bureau of Prisons has provided law libraries 
to assist the prisoners in articulating their grievances. 
These law library facilities have been in place for 
several years. Parenthetically, this has relieved a 
serious burden to the Federal courts since they would 
have inherited the chore of correcting erroneous 
motions, writs and the like. 

In addition to the right of the prisoners to maintain 
channels of communication with the Federal court, 
an observer quickly learns that the prisoners have 
rights connected with their presence in prison. Liv- 
ing conditions, activities, and disciplinary action are 
all subject to review, “due process,” and possible court 
action. Thus, punishment or deprivation of privileges 
without “equal protection” and “due process” pro- 
bably will constitute constitutional violations. Again, 
in order to safeguard against such violations, the 
Federal Bureau of Prisons provides a well-structured, 
administrative procedure to deal with grievances. 
And again, the Federal courts have been spared the 
task of dealing with these grievances until the ‘“‘ad- 


. ministrative” remedy has been exhausted. 


Finally, the Federal Bureau of Prisons has been em- 
powered through statutory language (title 41, United 
States Code, section 252 (c) (4)) to contract for human 
and educaticnal services that are conducive to the 
well-being and rehabilitation of prisoners. Conse- 
quently, at the Federal Correctional Institution at 
Milan, Michigan, there is a budget provided for con- 
tractual services that bring teachers, psychiatrists, 
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psychologists, medical doctors, and, now, attorneys 
into their institution. 

In this area of legal aid to prisoners, the institution, 
through its vested contractual powers, can enlist the 
services of a law school, a law firm, or a single, legal 
practitioner. 

To summarize, the Federal Bureau of Prisons sees 
itself as having a court-directed mandate to provide 
legal resources for the inmates regarding their 
criminal cases although not specifically required to 
provide routine legal assistance. Additionally, the 
Bureau finds itself required to operate an ongoing 
grievance procedure attendant to prisoner privileges 
and discipline. Lastly, the Bureau is aware that legal 
problems impact on the rehabilitation process in their 
facilities. Since they have a budget to contract for 
services, they are able to provide legal aid to help the 
inmates (and themselves) meet the perceived needs. 


Overview of the Current Legal Aid Contract 
(Milan, Michigan) 


The current contract for legal services states the 
following description of duties: “(1) To provide legal 
advice to inmates sentenced to the Federal Correc- 
tional Institution, Milan, Michigan. Advice may be 
given on the full range of legal concerns expressed 
by inmates. (2) Provide assistance to inmates in 
preparing legal papers. (3) Assist in arranging for 
representation of the inmate by other attorneys on 
contingent fee basis or through community legal aide 
services.” It provides further that “the incumbent will 
be proscribed from actual representation of inmates 
as a part of this contract, and from serving in a capac- 
ity as private attorney for any inmate assigned to 
FCI, Milan. The incumbent may not receive any com- 
pensation in behalf of these duties except as provided 
for under this contract.” 

As noted, the thrust of the contract is to provide 
answers and assistance to the inmates in terms of 
their full range of legal problems but not to provide 
the visiting attorney as their legal representative in 
legal actions. This distinction is important. It clearly 
defined the role of the legal aid attorney. That role 
is as a paid legal consultant rather than as a 
solicitating private practitioner. One can perceive the 
desire on the part of the Bureau of Prisons to avoid 
conflict of interest. Certainly one can understand 
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their position since they are the employers in this 
legal service contract. On the other hand, it is in their 
interest to be aware of ongoing problems to avoid ad- 
ministrative disputes, misconduct, and morale trou- 
ble. This dilemma is handled by not allowing the con- 
tract attorney to represent the inmate against the 
Bureau or anyone else but, at the same time, en- 
couraging the attorney to report problems (but not 
names) to the prison administrators. 

In addition, there is a practical reason for pro- 
hibiting the contract attorney from representing in- 
dividual inmates. If the attorney were to do this, he 
would find himself focusing on a few cases rather than 
being unencumbered and, therefore, free to advise a 
broad population. 

Following the intent of the contract, I consistently 
resisted the professional motivation to “follow 
through” on a legal problem by representing the in- 
mate. Ironically, this has accrued to the benefit of 
many inmates in an immediate way. As an attorney, 
I was able to cover several legal problems with one 
inmate and to get them started toward solutions 
rather than allow the legal problems to “stack up.” 


Application of Contract 


Overall, I visited Milan a total of 25 times in 1981 
to conduct a total of 136 interviews that consumed 
71 hours. Excluding October, an untypical month, we 
observe that this averages out to 4 days (actually 
evenings) of legal consultation per month. Obvious- 
ly, some problems could not be resolved in this 
relatively short period of time so that some inmates 
required more than one interview. Also, as mentioned 
earlier, many inmates expressed multiple legal pro- 
blems compounding the difficulty of resolving prob- 
lems in one visit. 

In order to expedite these interviews within obvious 
time constraints, I developed a simple form to be filled 
out by the inmate prior to the interview in which he 
was asked to identify his legal problem(s) in one or 
two sentences (for example: a pending divorce action 
with nonsupport complications). 

Finally, the inmate was asked to fill in basic facts 
about his legal problem(s) under the following 
headings: Who, what, when, where and why. The end 
of the form asks for the date and his signature. As 
one might surmise, even a poor effort to fill out this 
form can be helpful in cutting down preliminary ques- 
tions in the interview. The form also required the in- 
mate to attempt a simple analysis of the facts of his 
problems. As a result, he becomes better prepared for 
the actual interview because he has “briefed” himself. 

In order to facilitate the legal aid interviews, this 
writer agreed that visits would be conducted in the 
evenings, usually between the hours of 6:00 p.m. and 


9:30 p.m., when inmates could be more readily avail- 
able. It was agreed that inmates should put their 
names on a roster, with a specific time slot, so that 
a schedule could be followed without a lengthy wait 
for interview in most cases. An inmate who did not 
“sign up” would only be seen if there was a missed 
appointment or time at the end of the evening. So far, 
this interview roster has been effective in promoting 
efficiency in seeing a maximum number of clients. 


Type of Problems 


As suggested in the introduction to this article, the 
Federal Bureau of Prisons finds itself confronted by 
three areas of legal concern in dealing with inmates. 
These are: (1) Problems attendant to incarceration 
(prison treatment, administrative hearings, grie- 
vances, parole consideration); (2) problems related to 
trial and other criminal matters (probation violations, 
parole revocations, detainers); (3) problems separate 
from their incarceration (pending divorces, tax liabil- 
ity, civil suits, property matters). 

This writer utilized these categories in assessing the 
difficulties an inmate may have been experiencing. 
If the inmate complained about the prison administra- 
tion, I generally utilized the Institution Supplement 
on Inmate Discipline. If the problems related to their 
problems in the criminal justice system this writer 
requested all existing notes and paper they had 
related thereto. If the problems were separate from 
their criminal or prison involvement, this writer 
evaluated the problem(s) in a manner similar to 
general legal practice. 

The type of problems take on definition in actual 
practice and patterns emerge. There are at least nine 
separate subcategories: (1) Salient Factor Scores and 
Offense Severity Ratings (as used by the Federal 
Parole Commission); (2) detainers; (3) divorce prob- 
lems; (4) parole matters; (5) sentencing and appeal 
questions; (6) prison administration questions or com- 
plaints; (7) property rights problems (real estate, in- 
heritance, etc.); (8) civil liability (growing out of the 
criminal offense); (9) miscellaneous legal questions 
and inquiries. 

While these subcategories are, for the most part, 
self-explanatory, the first one requires some clarifica- 
tion. The Federal Parole Commission, in an attempt 
to be objective, utilizes key factors (called Salient Fac- 
tor Scores and Offense Severity Ratings) to decide 
length of sentence. Many significant elements of the 
offense and the prisoner’s background are analyzed. 
The prisoner is classified accordingly and gets placed 
in a category where he has a minimum to maximum 
number of months he is expected to serve. Not sur- 
prisingly, the prisoners express great concern about 
the salient factors and their classification. 
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The second subcategory refers to detainers. Tech- 
nically, a detainer is a writ that is filed against the 
inmate making him accountable for some other legal 
process such as an arrest warrant for an alleged 
previous offense. Inmates are likely to express frustra- 
tion because it is a sword hanging over their head and 
may interfere with programs they might otherwise 
be eligible for (for example, work release). 

The inmates seem to show the greatest concern 
about their sentences and the possibility of appeal. 
They focus on their trials because they see the ad- 
judication and disposition as having put them in their 
present uncomfortable situation. They often verbalize 
anger, frustration, depression, regret, remorse, and 
plans for revenge. Usually they look for weaknesses 
and loopholes in the their cases to win release. 

The next most prevalent legal matter brought forth 
by the inmates relates to parole matters. The parolee 
who has experienced parole revocation seems to be 
more aware of the legal aspects of matters because 
of his prolonged exposure to the criminal justice 
process. 

The other legal problems of concern to the inmates 
seem to be distributed rather evenly and, therefore, 
do not point to any one, overriding conflict in their 
lives. On the other hand, when the individual inmate 
does have a legal problem, such as a pending divorce, 
he often displays considerable frustration because of 
the personal restrictions imposed by his incarceration. 


Method of Providing and 
Delivering Services 


I arranged visits in the evenings when the inmates 
were more likely to have free time. A typical even- 
ing of consultation started at 6:00 p.m. and had ap- 
pointments set for 15 minute segments. I scheduled 
future appointments if I could not resolve the problem 
at hand. In most instances, the advice and counsel 
seemed to satisfy the client and point him in the direc- 
tion of a resolution of his concern. 

My approach had to do with the nature of the prob- 
lem. I asked for basic information and queried the 
client about any and all legal papers or notes he had. 
(Often they brought them to the interview.) These 
were reviewed and critiqued. Finally, of course, I gave 
my evaluation and opinion. A closing overture might 
include: a referral to the bar association of a par- 
ticular community; a referral to a legal aid group; a 
referral to a government agency for information or 
service; an offer to assist the inmate directly in 
preparing a letter or legal papers; or, an offer to pur- 
sue a matter with prison administrators. The latter 
offer was qualified by getting the permission of the 
inmate and maintaining confidentiality unless the in- 
mate agreed that his name be used. This situation 


usually had to do with a matter involving prison ad- 
ministration. Parenthetically, I was able to articulate 
some of these individual problems to a successful! con- 
clusion and, at other times, I was able to identify a 
problem affecting several inmates so that the ad- 
ministrators could address a general difficulty. I am 
convinced this helped the administrators as well as 
the affected inmates. 

I was subject to the provisions of the Privacy Act 
and so did no reveal any information on a specific in- 
mate unless consent by the inmate was clearly given. 
As an attorney the confidentiality of the relationship 
was recognized as a necessity to communication. The 
inmate was not only told that the interview was con- 
fidential but was told, also, that the information was 
privileged indicating it would not be revealed without 
permission even if official inquiry was made. 

Although the legal aid contract permitted a refer- 
ral by me to a specific attorney or law firm, I avoided 
this because of the possibility of entanglements. The 
contract, correctly in my opinion, precluded me from 
actual legal representation of the inmate’s case. 

Therefore, I preferred to avoid any connection with 
a private attorney or law firm that might take the 
case even on a contingent fee basis. Accordingly, I 
referred the inmate to the bar association or a com- 
munity legal aid group so that the question of fee was 
not part of my referral. I was quick to point out to 
the interviewee that I could not actually “take” his 
case or represent him. Then, I was able to go on to 
say that I could give him opinions, assistance, and 
sources for further help if he so desired. This seemed 
to suffice. 


Merits of the Program 


At a cost of about $3,000 the Federal Bureau of 
Prisons offered a program in 1981 that gave inmates 
the opportunity to air their legal problems to an at- 
torney. Associate Warden Albert Uhl, in several in- 
terviews, expressed satisfaction with the arrange- 
ment. He said that he believes this program is not 
only a legitimate exercise of contract services but has 
achieved the administrative goals. Thus, he stated the 
consultations do seem to be conducive to a better 
operating institution. The inmates expressed satisfac- 
tion with the advice and assistance in most instances. 
In many cases, they seemed as grateful for the atten- 
tion and concern as the substantive legal information. 
Finally, the legal consultation program seems to com- 
plement rehabilitative programs; such as, education, 
vocational training, and therapy. Consequently, legal 
aid is viewed as an important adjunct to prison 
welfare. 

Since this program is helpful to both the inmates 
and the institution and is not costly or bureaucratic, 
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I am convinced it will continue to provide needed ser- 
vices. Constitutionally, the courts have said that 
prisoners deserve decent treatment, access to the 
courts, and recognition of many legal rights not lost 
by confinement. This program is one answer to this 
mandate that seems reasonable and appropriate. Ac- 
cordingly, I would recommend testing it in other 


Federal districts where Federal prisons exist and in 
the various state systems. It is a resource that the 
penal systems could easily acquire and quickly 
dispense with (by due notice in the contract) if not 
satisfied. But if successful, as the experience in the 
Eastern District of Michigan has proven to be, it could 
be beneficial to the Criminal justice process. 
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Love Canal Six Years Later: 
The Legal Legacy* 


By JAY S. ALBANESE, PH. D. 


Department of Criminology and Criminal Justice, Niagara University 


T WAS AUGUST 2, 1978, when the New York State 
I Health Commissioner, acting on studies finding 

a very high incidence of cancer and other diseases, 
declared a health emergency at the Love Canal site 
on the outskirts of the City of Niagara Falls. The 
Commissioner recommended that children under 2 
years of age, as well as pregnant women, be evacuated 
from homes in the area, and that the 99th Street 
School remain closed in September. 

Five days later, President Carter declared the Love 
Canal site a Fedeal disaster area, and the State of 
New York began to buy nearly 240 abandoned homes 
at a cost of $10 million. Nevertheless, the Federal 
Disaster Assistance Administration ultimately 
denied New York State’s request for a reimbursement 
of the $22 million spent in relocating families and in 
a cleanup effort. Concern about the safety of the area 
continued, however, for in August 1979 the Niagara 
School Board voted to close a second area school due 
to chemical contamination. 

It was the element of surprise that made the Love 
Canal situation so shocking. There was no slowly ac- 
cumulating body of evidence that the area was un- 
safe, and no public information was available to con- 
firm or set aside suspicions regarding the cause of the 
area’s growing health problems. Only when the 
Health Commissioner’s declaration was made in 1978 
did the panic set in, turning a formerly typical sur- 
burban neighborhood into a virtual ghost town. 

It did not take long, however, before the legal 
system was called upon to determine responsibility 
for (1) the severe health problems experienced in the 
area, (2) the costs of relocating displaced families, and 
(3) the costs for a cleanup of the area. The urgency 
of these legal claims was amplified in late 1979 when 
a Federal study indicated that the odds that Love 
Canal residents would contract cancer were as high 
as 1 in 10. In addition, the U.S. Environmental Pro- 
tection Agency (EPA) reported that it had found four 
suspected carcinogens in air samples taken from the 
area (for a review, see New York State, 1980). 
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As a result, on December 20, 1979, the U.S. Justice 
Department initiated a $124.5 million civil suit 
against Hooker Chemicals and Plastics Corporation 
charging it with dumping chemical wastes at four dif- 
ferent sites in Niagara Falls. On April 28, 1980, the 
New York State Attorney General also filed a $635 
million lawsuit against Occidental Petroleum Cor- 
poration and its subsidiary (Hooker Chemical) charg- 
ing them with responsibility for the problems and 
cleanup at Love Canal. 

The problems at Love Canal continued in 1980 
when further tests of area residents by the EPA were 
said to reveal genetic damage that could result in 
cancer and birth defects (for a review, see Kolata, 
1980; Levine, 1982:153; Shaw, 1980). These findings 
led President Carter in May 1980 to declare a second 
Federal emergency, which resulted in the evacuation 
of an additional 710 families. 

In 1982, tests conducted by New York State found 
dioxin (a chemical that has been linked to cancer, 
birth defects, and disorders of the nervous system) in 
abandoned homes in the Love Canal neighborhood to 
be “among the highest ever found in the human en- 
vironment” (Dionne, 1982). A few days later, the EPA 
released its report claiming that only the houses of 
the “inner rings’ closest to the former canal site were 
still uninhabitable and that families could move back 
into the other homes. The controversy was rekindled, 
however, when it was found that only four of the 
EPA’s 11 consultants wouid say they “absolutely” 
supported this position. Six said they did not support 
the conclusion at all (Tyson and Peck, 1982). In late 
1982, the 226 homes of the “inner rings” were 
bulldozed into their foundations and covered over. 

Unfortunately, the legal legacy of the Love Canal 
disaster continues 6 years later. In 1983, the EPA 
discovered a “significant migration of chemicals” 
beyond a proposed containment wall and declared a 
“total review” was needed of their 1982 determina- 
tion of habitability. The EPA said a new determina- 
tion of habitability may not be made until 1988 
(Perlez, 1983). Furthermore, neither the Federal nor 
state cases have been settled out of court, and it ap- 
pears certain that the cases will be resolved only after 
trial (Tyson, 1982). 
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It is the resolution of these legal issues, however, 
that lies at the heart of the Love Canal dilemma. That 
is, without a determination of legal responsibility, a 
swift cleanup of the area has been prevented, no 
guidance has been offered for the resolution of similar 
cases in other parts of the country and, most impor- 
tantly, the compensation of those who have suffered 
severe personal and property damages has been 
delayed. Furthermore, without an accurate under- 
standing of responsibility for the Love Canal disaster, 
any prosecution, sentencing, or prevention strategy 
that is developed may be misdirected and, therefore, 
ineffective. It is interesting, nevertheless, that despite 
the intensive, nationwide attention given to the Love 
Canal case, there has been relatively little effort to 
properly establish its cause. 


Causation 


It was 1894 when William T. Love began digging 
a canal which he hoped would join the Niagara River 
to Lake Ontario by circumventing Niagara Falls. 
Because direct-current power was the only way to 
generate electricity at the time, William Love felt 
that his proposed canal would spark the development 
of a model city whose cheap hydroelectric power 
would make it an ideal site for industry. 

-Before Love’s canal was very far along, however, 
an electrical engineer, Louis Tesla, developed a prac- 
tical way of producing alternating-current electricity. 
Because alternating-current could be transmitted 
over great distances, it was no longer necessary for 
industry to be located near a water supply in order 
to generate cheap electricity. This breakthrough 
caused Love’s backers to desert his project, and the 
Love Canal property was sold at a public auction in 
1910. 

In 1940, Hooker Chemical Company bought part of 
the Love Canal site and used it to dump chemical 
wastes from 1947-1952. As it turned out, the 15-acre 
trench that Love left behind was an ideal spot to bury 
wastes. 


The company considered the old canal bed, 3 meters deep and 
18 meters wide, an excellent disposal site because it was dug in- 
to a layer of clay, a material through which liquids flow slowly, 
if at all. In some places, Hooker dug deeper to increase the amount 
of waste it could deposit there. In all, about 20,000 metric tons 
of waste in old metal drums were buried and then covered with 
clay that previously had been removed from the site. The clay 
created a sealed “vault” that was expected to hold the chemicals 
securely (Kiefer, 1981:30-1). 


Evidence has also been found indicating that the U.S. 
Army used the site to dump wastes during this period 
(New York State Assembly, 1980). In 1953, Hooker 
sold the Love Canal property to the Niagara School 
Board for one dollar. The deed contained a waiver of 


responsibility for any injuries that might result from 
the buried chemicals. 

It is at this point where most investigations of 
causation have ended. Given the circumstantial 
evidence that Hooker “unloaded”’ a worthless piece 
of property (a former chemical dump), an immediate 
assumption was made by nearly everyone that 
Hooker was responsible for the Love Canal disaster. 
Indeed, both popular accounts of the episode, as well 
as the government lawsuits, claim Hooker to be 
responsible and, therefore, liable for damages and 
compensation (Brown, 1981; Gibbs, 1982). A closer ex- 
amination of the circumstances surrounding Hooker’s 
sale of the property to the Niagara School Board 
reveals some enlightening, but overlooked, evidence. 

The fact that the deed included a disclaimer of 
Hooker’s responsibility for any injury was certainly 
a factor in the widespread perception that Hooker had 
tricked the Niagara School Board. A look at the en- 
tire final paragraph of the deed, however, leads to a 
somewhat different conclusion. 


Prior to the delivery of this instrument of conveyance, the 
grantee herein has been advised by the grantor that the premises 
above described have been filled, in whole or in part, to the pre- 
sent grade level thereof with waste products resulting from the 
manufacturing of chemicals by the grantor at its plant in the 
City of Niagara Falls, New York, and the grantee assumes all 
risk and liability incident to the use thereof. It is therefore 
understood and agreed that, as a part of the consideration for 
this conveyance and as a condition thereof, no claim, suit, ac- 
tion or demand of any nature whatsoever shall ever be made of 
the grantee, its successors or assigns, for injury to a person or 
persons, including death resulting therefrom, or loss of or damage 
to property caused by, in connection with or by reason of the 
presence of said industrial wastes. It is further agreed as a con- 
dition hereof that each subsequent conveyance of the aforesaid 
lands shall be made subject to the foregoing provisions and 
conditions. 
As this portion of the deed indicates, Hooker appeared 
to be honest in its description of the property. Con- 
trary to popular opinion, Hooker acknowledged the 
fact that chemical “waste products” were buried there 
that could cause “injury” or “death.” This accurate 
description of the property is preceded by their 
disclaimer, which is common in property sales. At the 
end of the paragraph, however, Hooker adds that 
“each subsequent conveyance”’ of the property must 
include the warning that potentially dangerous 
chemicals are buried there. Therefore, Hooker was ap- 
parently concerned that if the School Board, or subse- 
quent owners, later re-sold the land, innocent third 
parties might be unaware of the potential hazard. 

Furthermore, as investigative journalist, Eric 
Zuesse, was to find out later, Hooker also made sure 
that School Board representatives actually inspected 
the site before buying it. 


Hooker had escorted them to the Canal site and in their 
presence made eight test borings—into the protective clay cover 
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that the company had laid over the Canal, and into the surround- 

ing area. At two spots, directly over Hooker’s wastes, chemicals 

were encountered four feet below the surface. At the other spots, 
to the sides of the Canal proper, no chemicals showed up. 

So whether or not the School Board was of a mind to inspect 
the Canal, Hooker had gone out of its way to make sure that they 
did inspect it and that they did see that chemicals lay buried in 
that Canal (1981:19). 

It is also interesting to note that Hooker’s sale of 
the canal property was not entirely voluntary. 
Niagara School Board records indicate that plans for 
building the 99th Street School on the Love Canal site 
were developed 2 years before it was purchased. In 
addition, the School Board had threatened to condemn 
the property and seize it under eminent domain, if 
Hooker refused to sell it (Wilcox, 1957). Placed in this 
position, Hooker attempted, unsuccessfully, to sell it 
only if the canal site was used as a park. 


Hooker wanted to require that the donated premises “be used 
for park purposes only, in conjunction with a school building to 
be constructed upon premises in proximity to” them. And it 


wanted the Board to agree that, should the property ever cease _ 


serving as a park, title to it would revert to Hooker. Instead of 
these restrictions, which the Board rejected, the company had 


to settle for the liability provisions and warnings in the last ~ 


paragraph of the deed hammered out in meetings between Hooker 

and Board representatives (Zuesse, 1981:22). 

The attorney for the School Board also wrote a letter 
to the Board, warning them that the deed places 
liability upon the School Board for any damages that 
arise from the canal property. In spite of this warn- 
ing, however, the School Board unanimously accepted 
the deed to Love Canal in May 1953 and built the 
99th Street School on the site. 

Hooker provided additional evidence of their con- 
cern over the use of the Love Canal property in 1957. 
In that year, the Niagara School Board, which was 
in financial difficulty, considered selling some of the 
unused canal property to developers in order to build 
homes. Once again, Hooker strongly resisted using 
the land in this manner. A letter from Hooker’s vice 
president and general counsel to the School Board 
president in November 1957 expresses this concern. 


It is our feeling that even though great care might be taken 
at this time in the construction of buildings on the property that 
as time passes the possible hazards might be overlooked with the 
result that injury to either persons or property might result. It 
is our primary purpose in calling these facts to your attention 
to avoid the possibility of any damage to any one or to any one’s 
property at any time in the future and we feel that the only way 
that this can be assured is by using only the surface of the land. 
We still feel very strongly that the subsoil conditions make it 
very undesirable and possibly hazardous if excavations are to be 
made therein and urge most strongly that arrangements be made 
to use the property for the purposes intended, since we also feel 
that additional park or recreational facilities in this area are very 
desirable (Wilcox, 1957). 


Hooker’s plea was successful this time, and the School 
Board’s tie vote defeated the resolution to sell the pro- 
perty to developers. 


The victory was a hollow one, however, because late 
in 1957, and again in 1960, the City of Niagara Falls 
installed sanitary and storm sewers 10 feet below the 
surface of a new street that was to be paved across 
the middle of the canal site. Placed on gravel beds, 
these sewers probably violated the waste storage area 
and allowed for the escape of chemicals. 

In 1960, the School Board donated the canal pro- 
perty North of the School to the City of Niagara Falls 
and, in 1961, auctioned the southern portion for 
$1,200 to a private citizen. In 1972, the City ordered 
the owner to do something about the “strong chemical 
odors permeating from ground surface,” and after 
spending $13,000 on the property, he sold it to a friend 
for $100 (Zuesse, 1981:26). After several seasons of 


‘above average precipitation, the serious health prob- 


lems began to appear, followed by the health 
emergency in 1978. 

Given these facts, it does not appear that Hooker 
acted irresponsibly in its handling of the Love Canal 
property. If responsibility is to be properly assessed, 
it appears the School Board and the City of Niagara 
Falls failed to act cautiously, or to follow warnings, 
regarding the use of the former canal site. Interest- 
ingly, both the Federal and State suits are against 
Hooker, rather than the City or the School Board. 
(The City and Board are named in the suits, but only 
to insure their cooperation with any remedial 
measures that mey be ordered on their property.) 

Perhaps the most important reason for the continu- 
ing legal entanglement surrounding Love Canal, 
therefore, is the fact that Hooker is not the proper 
target of the lawsuits (see Albanese, 1982). As a 
result, strategies for prosecution, sentencing, and 
prevention have been misdirected. 


Prosecution 


The avenues for prosecution in cases like Love 
Canal are surprisingly limited. It was not until 1976 
when Congress passed the Resource Conservation and 
Recovery Act (RCRA) which made legislation 
available to effectively protect land, food, and drink- 
ing water from environmental pollution. Subtitle C 
of RCRA regulates the identification, transporation, 
generation, disposal, and inspection of hazardous 
wastes. Violators of the provisions are liable (when 
violations are not corrected within a specified period) 
for civil penalties of up to $25,000 per day of non- 
compliance, as well as revocation of their waste per- 
mit. Persons who knowingly transport, dispose, or 
falsely represent any document relating to hazardous 
waste are subject to criminal fines of up to $25,000 
per day of violation, as well as imprisonment for up 
to 1 year. A second conviction subjects the offender 


56 FEDERAL PROBATION 


to penalties of up to $50,000 per day and 2 years 
imprisonment. 

Although the RCRA was passed in October 1976 
and the EPA was required to administer regulations 
to implement subtitle C within 18 months, the EPA 
did not do so for 4 years. Following a suit against the 
EPA by two environmental groups, a Federal judge 
set new dates for implementation in 1979. It was 
November 1980, however, before the EPA imple- 
mented the first of its regulations under RCRA, much 
to the dismay of the U.S. Senate which found the 
EPA’s justifications for the delay as “lacking in 
merit” (U.S. Senate, 1980). The EPA regulations now 
require handlers of hazardous wastes to register with 
the EPA and to comply with a reporting system which 
tracks the movement of wastes from their generation 
to their disposal. 

Numerous problems exist, however, that preclude 
effective prosecution of hazardous waste violators. 
First, and most significant, is the lack of knowledge 
of the true risk and long-term effects of exposure to 
various types of hazardous chemicals. As the General 
Accounting Office has recently pointed out, 


The scientific data base is deficient in dealing with hazardous 
waste problems. Current sampling and analytical methods are 
not standardized or validated. . .EPA’s ability to assess the risks 
posed by hazardous waste dump sites is also deficient. Little is 
known concerning how far and how fast wastes may move from 
dump sites to affect the populace and how long wastes may per- 
sist in hazardous forms. ..Without fairly quick, inexpensive 
methods to identify hazards and assess risks, it will become in- 
creasingly difficult for EPA to manage the problem. Setting 
priorites for site investigations, undertaking enforcement actions, 
and determining appropriate cleanup measures depend upon 
knowledge that the scientific community cannot sufficiently pro- 
vide at this time (1981:33). 


A second problem is that the EPA does not know what 
resources are required to investigate suspected viola- 
tions, nor is it sure of the number of sites that must 
be investigated. The incredibly high rate of discovery 
of new hazardous waste sites has compounded the 
problem. 


Since 1979 EPA has increased its efforts and resources to in- 
vestigate and evaluate hazardous waste sites. These efforts, 
however, have not enabled EPA to perform work at thousands 
of sites that must be investigated and evaluated. Over 3,400 sites 
existing at December 31, 1980 had not had preliminary 
assessments performed or final strategy determination made. 

EPA’s fiscal year 1981 budget projected that funding would be 
sufficient to perform initial investigations on 500 sites and full 
investigations at 70 sites. At the end of 1980, EPA was identify- 
ing new potential hazardous waste sites at a rate of over 400 per 
month (U.S. Comptroller General, 1981). 


Finally, litigation is time-consuming, expensive, and 
the possibility of harm often difficult to prove, thereby 
limiting prosecutions. 

In December 1980, however, after being overwhelm- 
ingly approved by Congress, President Carter signed 
into law the Comprehensive Environmental 


Response, Compensation and Liability Act of 1980 
which established a $1.6 billion “superfund” to be ad- 
ministered by the EPA to clean up sites such as Love 
Canal. Nearly 90 percent of this money is to be raised 
from 1981-1985 through an excise tax on chemical 
companies. In addition, this legislation allows the 
government to sue to recover money spent from the 
fund, and it makes those illegally disposing hazardous 
substances liable to pay for the cleanup. The existence 
of this fund now allows the EPA to clean up waste 
sites first, and then to recover the costs from those 
responsible later. The superfund also allows the 
government to clean up sites where the violator is 
unknown, no longer exists, is unable to pay for the 
cleanup, or declares bankruptcy. Further, it provides 
funds for a program of investigation and enforcement 
actions against environmental! law violators. 

Although the superfund has provided some im- 
mediate relief in providing for cleanups prior to court 
settlements, several serious prosecution problems 
remain. 


Although EPA’s enforcement activities are attempting to force 
companies to clean up hazardous waste sites, this is only a par- 
tial solution. By showing “potential” harm, EPA decreases time 
and money for litigation, though substantial evidence is still re- 
quired to sustain risk or harm arguments, and may obtain some 
timely relief by settling out of court. However, with current 
resource levels, EPA estimated that only 40 to 50 enforcement 
actions a year could be filed, while the number of sites with en- 
forcement potential is ever increasing. 

The superfund legislation will aid EPA in taking more timely 

cnd effective cleanup action at more sites than is now possible. 
Although the legislation provides $1.6 billion over the next 5 
years, it is difficult to say how many sites can be acted upon 
because of varying factors, such as costs of cleanup at individual 
sites and how often payments from the fund will be reimbused 
from responsible parties. If EPA is forced to go to court for this 
reimbursement, past experience has shown that court cases have 
been limited by both the resources needed to pursue cases and 
the time it takes to ultimately resolve them (U.S. Comptroller 
General, 1981:42-3). 


As a result, an alternative must be found to the slow 


and resource-consuming problems of hazardous waste 
litigation. 


Sentencing 


Historically, law violators have been handled accor- 
ding to one of four philosophies of sentencing: retribu- 
tion, incapacitation, deterrence, or reformation. In 
cases of organizational misbehavior involving hazar- 
dous waste, none of these strategies has yet been pro- 
ven to be workable, although there are some reasons 
for optimism. 

Retribution seeks to punish offenders in proportion 
to the seriousness of the offense. Although this 
justification for punishment may have some relevance 
for individual offenders, it does not appear to be useful 
in cases of illegal hazardous waste disposal. Clearly, 
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an “eye for an eye” is a strained analogy in cases of 
organizational crime. Its only possible relevance 
would be in the widely shared view that intentional 
or reckless polluters should be dealt with more se- 
verely than cases of negligence or accidental behavior. 

Incapacitation aims to prevent crimes by physically 
restraining offenders. In the United States, this is 
most often accomplished through incarceration. In 
cases of organizational crime, the equivalent occurs 
when a company’s license or permit is suspended for 
a certain period. Most states also have provisions to 
permanently revoke a company’s license, thereby per- 
manently putting it out of business, but such a 
strategy is very rarely employed due to its deleterious 
effects on employees and the local economy. 

Deterrence as a sentencing rationale sees crime 
prevention as the result of the threat of legal 
penalties. Therefore, if offenders are penalized, they 
will be reluctant to commit the offense again, as will 
potential violators who see what happens to those who 
are caught. Unfortunately, deterrence is effective only 
when the penalty is swift and certain—two features 
uncharacteristic of hazardous waste cases (Beccaria, 
1764; Andenaes, 1974). As indicated earlier, the pro- 
secution of organizational crime is characterized by 
neither swiftness or certainty and, therefore, criminal 
penalties are unlikely to deter environmental law 
violators. 

Reformation of offenders to correct social or 
psychological shortcomings was, for a long period, a 
widely shared correctional philosophy for the treat- 
ment of individual law violators. Corporate offenders 
rarely commit crimes as a result of these influences, 
but on a different scale, “organizational defects” can 
occur where corporate decisionmaking, supervision, 
or recordkeeping policies are inadequate to insure 
their legality. These can be corrected through better 
regulation or as conditions of settlements with en- 
forcement agencies. Andrew Hopkins, in a study of 
violations of consumer-protection laws in Australia, 
found 15 of 19 cases of corporate violations to be due 
to correctable “organizational defects” (Hopkins, 
1980). Therefore, reformation may indeed be a useful 
strategy for sentencing policy where organizations are 
involved. 


Prevention 


Although recent work has suggested that organiza- 
tional misbehavior is deterrable due to the fact that 
it is usually rational, goal-directed behavior (as op- 
posed to spontaneous, impulsive behavior), and that 
the avoidance of negative publicity is an objective of 
most organizations (Braithwaite and Geis, 1982), the 
important elements of certainty and swiftness are still 
lacking for most types of organizational misbehavior. 


Nevertheless, a recent investigation of large increases 
in the resources devoted to the enforcement of coal 
mine safety regulations found a significant reduction 
in fatality rates (Lewis-Beck and Alford, 1980). This 
finding suggests that by increasing the probability 
of apprehension, a significant deterrent effect may be 
realized. Only through similar studies in other areas, 
however, can the usefulness of deterrence as a preven- 
tion strategy be better established. 

According to the EPA, nearly 57 million tons of 
hazardous wastes are produced each year by in- 
dustries across the county. Further, these corrosive, 
flammable, or toxic wastes do not include radioactive 
waste products which are monitored by the Nuclear 
Regulatory Commission (which has not yet come up 
with a permanent disposal method for radioactive 
waste). Clearly, an effective prevention strategy 
designed to stop the illegal generation, transporta- 
tion, or disposal of these wastes will not be modest. 

It will be necessary, perhaps, to abandon prevail- 
ing strategies for prevention of future Love Canals. 
The inability of government agencies to successfully 
prosecute, deter, incapacitate, or reform organiza- 
tional misbehavior with any consistency has forced 
many private citizens to fend for themselves on the 
legal battlefield. Such a decision does not lead down 
an easy path, however. 

The “superfund” legislation does not allow in- 
dividuals to sue the fund for damages caused by ex- 
posure to toxic wastes. Victims can, individually, sue 
a company for damages but, as one commentator has 
noted, “such lawsuits are usually very expensive and 
can go on for years” (Shabecoff, 1980:1). This is 
because individuals must generally pursue compen- 
sation under the provisions of common law. 

Under common law, an individual can initiate a 
civil suit in hazardous waste cases using several dif- 
ferent strategies, including negligence (where the 
responsible party should have been aware of a 
substantial and unjustifiable risk), strict liability 
(where the nature of the activity, i.e., toxic dumping, 
has a great possibility for harm and those engaged 
in it are criminally liable for legal violations whether 
or not they had intent), nuisance (knowingly or 
recklessly creating or maintaining a condition that 
endangers the health or safety of others), or trespass. 
To successfully invoke any of these claims, however, 
it is necessary for the damaged party to: (1) locate the 
source of the hazard, (2) quantify its presence, (3) 
establish its migration from the source to the dam- 
aged property or person, (4) demonstrate the defen- 
dant’s responsibility for it, and (5) provide evidence 
of a link between the hazard and the damage suffered. 
This is an incredibly difficult burden of proof for any 
individual which is expensive, time-consuming and 


in some cases, impossible. 
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FEDERAL PROBATION 


Faced with this tremendous burden of proof, individuals may 
be discouraged from pursuing legal relief for health damages from 
hazardous waste. The likelihood of adequate relief is dim because 
such litigation may take years; providing the scientific/technical 
evidence is expensive; civil procedures cannot provide immediate 
relief; delays may lead to inadequate out-of-court settlements; 
total damages may be greater than the polluter’s ability to pay; 
workmen’s compensation laws cannot apply since there is no 
clearcut cause/effect link; some injuries may take decades to 
manifest themselves; and State laws may apply a statute of 
limitation which would put a time limit on liability (U.S. Comp- 
troller General, 1981:47). 

This is an especially significant problem because in 
cases, such as Love Canal, where the responsibility 
appears to lie with a governmental body (such as a 
City or School Board), who can citizens sue to recover 
damages? Governments obtain their money through 
taxes, so a successful claim will likely be recovered 
through tax increases. Therefore, when governmen- 
tal bodies become defendants, citizens can only sue 
“themselves” inasmuch as they are the source of the 
government’s assets. This situation makes the ina- 
bility of citizens to sue the superfund for damages an 
especially serious problem. 

Due to the difficulties encountered by citizens in 
recovering damages, governments may be better off 
as public advocates, rather than criminal prosecutors, 
in hazardous waste cases. Until the probability of ap- 
prehension is more certain and the scientific link be- 
tween exposure and illness better established, 
criminal cases will be difficult to win and perhaps not 
worth winning. Criminal intent is very difficult to 
establish in cases of organizational crime, criminal 
fines often meaningless to large corporations, and 
sentences of imprisonment are extremely rare when 
convictions are obtained. Furthermore, criminal cases 
do nothing to help those damaged by the violaticns. 

As a result, governments may be better advised to 
pursue a policy of compensation for those who are the 
victims of hazardous wastes until they are better able 
to prevent it through deterrence or reformation. Such 
a goal cannot be realized, of course, until the recovery 
of individual damages is guaranteed when govern- 
mental bodies are defendants. Furthermore, it is im- 
possible to accurately aim prosecution, sentencing, 
and prevention strategies unless the initial investiga- 
tion has properly assessed responsibility for the harm 
caused. At Love Canal, this does not appear to have 
taken place. 
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RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Visiting Fellow, The National Institute of Justice, Washington, D.C. 


TERMINATING THE EXECUTIONER 
How Tue Empiricist CAN HELP 


S MY TITLE for this column implies, I have a bias I must 

declare. I view the return of the executioner to the administra- 
tion of justice in America as a grave regression. I want to terminate 
his repellent services as needless in a resourceful and civilized 
society, and destructive of the sense of community in a necessarily 
plural society. 

Criminologists played a significant part in bringing about the 
recently ended moratorium on capital punishment. The work of 
such eminent figures as Thorsten Sellin, Negley Teeters, Marvin 
Wolfgang, and Leonard Savitz, among many others, contributed 
an empirical authority to an argument that was unlikely to win 
on its philosophical merits alone. 

It is not surprising that in recent years we have turned our at- 
tention to other matters. After all, how can one study the deter- 
rent effects of the death penalty when nobody is being executed? 
We have had a long interval during which we could look into other 
problems, but that respite has come to an end. The retentionists 
have won victories in the Federal courts that assure that fresh data 
in adequate quantitites will soon be available for our study. It is 
time for criminologists to return to the topics to which their 
predecessors gave such fruitful study. In this contribution I want 
to suggest some studies that seem urgent to me as abolitionists 
prepare for a new battle with those who believe that somehow kill- 
ing people is the way to teach citizens that killing people is wrong. 
My wish list is addressed first to my fellow criminologists, but I 
hope that its contents will be of interest to abolitionists who are 
looking for more ammunition for the difficult campaign ahead. 

I write from some experience. Last year saw the publication of 
The Death Penalty: A Debate.’ This was a confrontation between 
Ernest van den Haag, an ardent supporter of capital punishment, 
and myself, at least as ardent an opponent. I concluded my side 
of the controversy with the same view with which I began: this 
is an issue which will not be resolved by reason and facts. One 
believes that some kinds of criminals should be killed, or one does 
not. I was reminded of this state of affairs in a recent conversation 
with a dear friend of mine who, after telling me how much he liked 
the book and my arguments, went on to say, “But John, why 
should there be a debate? You said it all when you said that kill- 
ing people is wrong. Why say anything else?” 

Why indeed? The answer, I think, lies in the empirical quality 
of our culture. More than any of our ancestors, we believe that 
arguments should be settled by facts rather than by ethical or moral 
considerations. Right and wrong are no longer decided by doctrine 
when data can be collected, coded, tabulated, analyzed, and inter- 
preted to settle the greatest good of the greatest number. Whether 
we like it or not—and I don’t—we are all utilitarians, unwitting 
disciples of Jeremy Bentham. 

Debates are to be conducted with deference and reference to the 
facts, and the adversaries are not to scream at each other. So, with 
all the civility we could muster, Professor van den Haag and I tried 
to argue our cases as rationally as we could, scooping up the facts 
where we could and ordering them in as logical an array as possible. 


1Emest van den Haag and John P. Conrad. The Death Penalty: A Debate. (New York: 
Plenum, 1983). 
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The difficulty for both of us was that the facts were surprisingly 
difficult to find and verify. In this contribution I want to suggest 
further research that ought to be done to make my side of the debate 
easier to fight. I will leave it to Professor van den Haag to present 
his demands on another occasion, probably in another forum. My 
redoubtable opponent needs no help from me. 


A Typo.ocy Or HomIciDE 


We need a system for classifying the persons convicted of first 
degree murder. Murderers kill for many different reasons and under 
widely differing circumstances. Most citizens will agree that the 
crime of passion is somehow less reprehensible than a killing by 
a gangster’s hitman. If we are going to study homicide seriously, 
we must not assume that all homicides are alike as we collect our 
data. We must learn to differentiate and discover what differences 
should be significant for an understanding of the tragedies that 
statisticians transform into data. Classification is the beginning 
of research. As to homicide, we have a long way to go. 

At present, the Bureau of Justice Statistics (BJS) maintains an 
annual tabulation of all persons sentenced to death by the usual 
demographics: age, race, sex, marit..] status, and—as one 
criminological item—prior felony history. I admire the systematic 
way in which these data are maintained for special reasons of my 
own. Many years ago, when I was chief of research at the Federal 
Bureau of Prisons, one of my responsibilities was the publication 
of the precursor of the Bureau of Justice Statistics’ annual com- 
pilation, Capital Punishment. The difficulty of finding in each 
state that carried on executions someone who could and would 
provide us with timely data was much more than I anticipated 
when I took on the job. I can give the BJS credit where it is due, 
but I am insatiable. Much more must be done. 

What we need, so long as we have the death penalty in effect 
in this country, are the data on al/ the homicide convictions in the 
country. We ought to know how many men and women are 
sentenced to death, and how many receive a technically lesser 
penalty, life imprisonment—or that fearful consignment to a state 
of hopelessness, Life Without Possibility of Parole—as weil as the 
lesser degrees of homicide: second degree murder, and the various 
kinds of manslaughter that have been provided for in the nation’s 
penal codes. 

Once these data become available, we need further attention to 
classification. We ought to know as much as we can codify about 
the nature of the murders for which these people were convicted. 
How many of these homicides were crimes of passion? How many 
were committed in the course of a robbery or burglary? How many 
were committed after a rape or other sexual felony? How many 
were committed by hit men on contract? How many victims were 
police officers or prison guards? 

Other classifications of homicide will occur to meticulous statisti- 
cians, but my point should be evident. We need to compare the 
disposition of homicides using the independent variables which con- 
stitute a typology of homicide. Is it true that the men and women 
who are sentenced to death are specially heinous or that the nature 
of their crimes is different from those who are sentenced to life in 
prison? What kinds of circumstances mitigate the punishment for 
murder? I did not know the answers to these questions as I argued 
my side of the debate, and I would have been grateful for current 
information on the differences—even if that information would have 
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shown that those who are sentenced to death were more depraved 
than those who were spared. 

I am not so sanguine as to suppose that the Bureau of Justice 
Statistics will soon solicit the state penal agencies for data of the 
kind I have outlined so far. Nevertheless, some preliminary studies 
could be made, and without a Federal grant. It would not be beyond 
the resources of a patient graduate student with access to the files 
of a state department of corrections to collect the data for a period 
of five year or so. I am not certain that research of this kind should 
qualify for a dissertation entitling the writer to a doctorate, but 
studies of much less significance have certified scholars for that 
credential. 


THE LIFER’s LIFE 


Professor van den Haag made much of the frantic endeavors of 
condemned men and women to escape the hangman. He insisted 
that their litigiousness proved that the death penalty is necessary 
as a supreme deterrent. Life imprisonment does not compare in 
deterrence value, he contended, and even if it did, life in prison 
is, after all, life. 

I would like to know more about this topic. Although I have spent 
my career working in and around prisons, and although I have 
known a lot of lifers, I find it difficult to generalize about them. 
We have some information in some states about the time served 
by lifers who are released on parole, and we also know something 
about the recidivism of life prisoners in those states. We don’t 
know much about the number of lifers who are never paroled nor 
how they are distinguished from those who are. Of those who are 
sentenced to Life Without Possibility of Parole, how many are 
eventually commuted and allowed a parole? And how do these men 
and women, serving a life term in which hope must be abandoned, 
adjust to their condition? What do we know of their psychological 
condition? 

Of those who do serve their entire lives in prison, what can be 
said about the quality of their lives? This is no idle question. I have 
known some who lapse into harmless but costly senility after many 
years of imprisonment. They occupy scarce and expensive prison 
space and could be maintained at less expense in nursing homes. 
An example: Two or three years ago, I visited a prison in a southern 
state which maintained what was officially designated as the Ag- 
ed-and Infirm Ward. This was a large dormitory in which all the 
harmless old crocks of the system were congregated—sixty or seven- 
ty men who were either too old or too crippled to cause the ad- 
ministration or each other any trouble. On entering the Ward my 
attention was immediately transfixed by the sight of an old man 
seated on a wheelchair in the middle of the dormitory. As though 
he functioned on a timer, he would emit a periodic bellow, which 
announced that once again he was incontinent of bowel or blad- 
der. His fellow prisoners told me that this went on all day and all 
night, to the anger and disgust of everyone in the Ward. 

Later I looked up his file. Forty years before he had been com- 
mitted to the penitentiary for first degree murder. No particulars 
regarding the offense. No known relatives. So far as the record 
showed, he had never been visited by anyone. A few years before 
my tour there had been some desultory correspondence with the 
director of the state hospital system regarding the possibility of 
a transfer from the prison. The warden wanted to get rid of him, 
but the state hospital was understandably reluctant to accept the 
transfer. So there he was, an encumbrance on space in an over- 
crowded prison, and, for all I know, there he remains. Years ago, 

there might have been a better solution. It doesn’t make much dif- 
ference now, I suppose, except to his fellow prisoners in the Aged 
and Infirm Ward, and to the state’s cost-benefit analysts. 

Other lifers become valuable prison employees, some becoming 
so dedicated to their duties that they decline opportunities for 


2 Nathan Leopold. Life Plus 99 Years. (Garden City, New York: Doubleday, 1958). 


parole. Another example: One of my first acquaintances during my 
apprenticeship at San Quentin was an old man from San Francisco 
who had killed his unfaithful wife and her lover in a classic crime 
of passion. First degree murder. Twenty-eight years later he was 
a useful head porter in the segregation unit, a post he had occupied 
for many years. He was convinced that in discharging this hum- 
ble duty he was doing more satisfying work than anything he could 
get on the streets if he were to be released. To his dying day, a 
good many years later, he regularly and firmly rejected all offers 
of a parole. 

There are still other lifers who suppose that they have nothing 
to lose and that they might as well look out for themselves. They 
become prison predators, escape artists, or, sometimes, wild men 
on the constant prowl for a likely victim to attack. Convinced that 
they will never leave the gate behind them, they strive for yard 
prestige with recklessly violent acts. I don’t think there are near- 
ly as many people of this kind as my opponent believed. It would 
be a tedious but simple matter to collect data on the disciplinary 
records of a cohort of lifers over some representative period, com- 
paring them to prisoners serving defined sentences. The findings 
of such a study would be useful for other than polemic purposes. 
Eventually these wild men are tamed. We need to know what caus- 
ed their subsidence into innocuousness. 

Research on the life of the lifer will be of obvious significance 
for the debate on the death penalty, but it will have at least as 
important value for the management of the prison. Administrators 
often complain that it is difficult to develop programs for lifers. 
It would be of assistance to them and a benefit to prisoners to know 
what kinds of programs would compose a suitable regime for the 
various kinds of people serving life sentences. 

Most of all, we need to know what becomes of lifers after they 
are released. Unpublished data that we used to collect in Califor- 
nia indicated that lifers enjoyed the lowest recidivism rates of all 
parolees, most of those who were violated came back to prison for 
technical infractions of the conditions of their paroles. I have known 
a few lifers who were returned for new homicides, but these cases 
were so few and so unusual as to be anecdotes rather than data. 

On the other hand, consider the case of Nathan Leopold. Back 
in the twenties, when I was a child, literate enough to read the 
newspapers, I was aware of the famous Leopold-Loeb case and knew 
that my parents preferred that I should know as little as possible 
about it. Surreptitiously, I learned a great deal about an atrocity 
that captured the nation’s horrified attention. Nathan Leopold and 
Richard Loeb were the sons of wealthy Chicago families. Both were 
students at the University of Chicago. For reasons that were never 
really clear to them or anyone else, they kidnapped and killed a 
small boy, Bobby Franks. Apparently they thought that they had 
committed the perfect crime, but the Chicago police solved it. They 
were placed on trial and the celebrated Clarence Darrow was en- 
gaged to defend them. They both received life sentences and were 
committed to the prison at Stateville. There, Loeb was killed a few 
years later in a homosexual triangle. Leopold served 40 years 
and in that time became an educator and an influential 
criminologist. It is not too much to say that he had a hand in the 
training of some of the most distinguished practitioners of our 
discipline. At long last he was paroled and lived out the rest of his 
days as a social worker while writing his autobiography, Life Plus 
Ninety-nine Years,’ a classic in its own right. There are others, many 
others, who are less celebrated but who fall into the class of the 
reclaimed criminal. 

I have known men like this, and so has anyone else who has 
worked in this field and watched the motley flow of humanity that 
streams through our prisons. To collect and organize information 
about them is to work in the tradition of the late Edwin Sutherland 
rather than in the mode of operations research. It is the privilege 
of the Sutherlands to formulate the major issues of criminology 
through their observations of the realities of crimes and criminals. 
It is for the operations researchers to quantify these realities, so 
far as they can, so that policies can be articulated, confirmed, and 
modified by experience. To judge by the present condition of 
criminal justice policy, we are running very short of Sutherlands 
in this era when we need them as never before. 


NEWS OF THE FUTURE 61 


MADNESS AND MURDER 


Every year the courts accept verdicts of not guilty by reason of 
insanity and send men and women who have killed others to men- 
tal hospitals instead of prison. Because of the work of such re- 
searchers as Steadman and Cocozza in New York,’ Thornberry and 
Jacoby in Pennsylvania,‘ and Pfohl in Ohio,’ we know a lot of 
unpleasant facts about the diagnosis, treatment, and eventual fate 
of offenders who are adjudicated as criminally insane. We still lack 
the data on the subclass consisting of those whe have escaped the 
executioner by an insanity plea. What happens to them? How much 
time do they do in state hospitals? What pathologies distinguish 
them from the mentally “normal” murderers? How many are even- 
tually transferred to prison because they have reached the max- 
imum benefit of psychiatric treatment? How many are simply 
discharged as treated and sane? Exactly what kinds of treatment 
do they get while hospitalized? Because of the Hinckley case, much 
public interest has been generated in these fairly simple questions. 
It’s a puzzle that they don’t receive authoritative answers. 


THE COST OF THE CHAIR 


One of the least respectable arguments in favor of the death 
penalty is that in principle, at least, an execution is a lot less ex- 
pensive to the taxpayers than a full lifetime spent in a prison, 
especially if the lifer is a young man when sentenced, as is usually 
the case. Retentionists then go on to complain that because cf the 
determination of most condemned men to avoid the chair by every 
legal subterfuge their lawyers can contrive, the cost of an execu- 
tion may rise into the hundreds of thousands of dollars, perhaps 
into the millions—if indeed the execution ever takes place. 

Abolitionists like myself view this argument with distaste. It is 
dangerous to place a monetary value on a human life, even the 
most ignoble of human lives. Where the sentence is so likely to 
be influenced by caprice, hysteria, prejudice, and bigotry, where 
error may culminate in the state killing an innocent man cr woman, 
the administration of justice cannot claim integrity if monetary 
parsimony must enter intc the balance. 

The very existence of capital punishment pushes up the cost of 
justice. The possibility of an irreversible error requires that the 
definition of the jury’s reasonable doubt must be elevated to vir- 
tual certainty. There is no question of striking a deal if the pro- 
secutor is determined to demand the death penalty. Whether or 
not the case is open-and-shut it has to go to trial. The costs will 
be considerable, and will be usually estimated in five or six figures 
to begin with. The automatic appeal will also be expensive, even 
if it is merely pro forma. Does anyone have hard data on these costs? 
If so, I haven’t seen them and neither has Dr. van den Haag. I hold 
that capital punishment distorts the administration of criminal 
justice. One aspect of that distortion—and by no means the only 
one—is the prodigal expenditure usually incurred in getting the 
criminal to the chair. 

I will refrain from discussing the expenses incurred in the litiga- 
tion of pleas beyond the automatic appeal, those interminable pro- 
ceedings that go on for years and years, while the appellant lingers 
in the ambiguous solitude of condemned row. Undoubtedly these 
writs piled on writs vastly increase the cost of an execution, and 
it would be interesting to know the amounts of money involved. 
But the basic information I want is the range of necessary costs 
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to meet the minimum requirements of the law in getting a murderer 
convicted and killed. The design of such a project would call for 
a tedious collection of data and no exciting adventures into model 
building. All that would be needed is the cooperation of the offices 
of prosecutors and public defenders in a few representative cities 
and a good electronic calculator. There may be a doctorate in it 
for a persistent candidate who can introduce suggestions for change 
that would improve the quality of justice. 

I must not leave this topic without referring to the diversion of 
prosecution resources to capital punishment litigation. Regardless 
of the dollar costs of a trial in which the execution of the defen- 
dant is demanded, the time of lawyers and investigators is con- 
centrated for weeks, and sometimes months on a single case. That’s 
time that could and should be used for the prosecution of lesser 
cases, cases which now must be settled by plea bargains that are 
seldom in the interests of justice. Does it really make any kind of 
sense to tie up a prosecutor’s staff for months on end on a murder 
trial at the cost of allowing robbers and burglars to negotiate pleas 
to lesser charges because there’s no time to prepare for their pro- 
secution? We infrequently hear complaints about this state of af- 
fairs, but the disproportionate distribution of effort is obvious. It 
certainly does not contribute to the effective administration of 
justice. 


SEVEN INNOCENT LIVES SAVED BY EACH EXECUTION? 


I could not induce Professor van den Haag to yield on his convic- 
tion that Professor Isaac Ehrlich has solved the question of the 
deterrent effects of capital punishment. Readers of Ehrlich’s not 
easily penetrable articles will recall that he believes that he has 
demonstrated that each execution deters about seven potential 
murderers from proceeding with their homicidal inclinations.* This 
conclusion is based on an application of the economics of supply 
and demand to the data of homicide. Put the price of murder high 
enough, says Professor Ehrlich, and it will be too costly for many, 
if not most potential murderers. If the price is certain death in an 
electric chair, murderous men and women will look for other ways 
to solve their problems. A recondite analysis of the data of homicide 
during the thirties, forties, and fifties convinced him that the 
market economy influences potential murderers in the same way 
as it guides more legitimate entrepreneurs. 

This demonstration convinced Dr. van den Haag, too—as well as 
practically all other retentionists. I could cite the studies of Thorsten 
Sellin, but my opponent waved them aside as unscientific. I pointed 
out the numerous econometricians, including Dr. Lawrence Klein, 
a Nobel prize-winner, who had reviewed and even tried to replicate 
these startling studies, but Ehrlich’s staunch rebuttals satisfied 
van den Haag, if not other scholars. I even discussed at length the 
exhaustive longitudinal study of capital punishment in Canada, 
covering a century of experience, that was completed by my 
energetic colleague, Ezzat Fattah,’ but found my opponent in- 
credulously denying its relevance to conditions south of the Cana- 
dian border. Dr. Ehrlich has few scholarly supporters other than 
those who believed in capital punishment long before they ever 
heard of him, but my opponent was one of the most steadfast and 
loyal. 

Continuing to reflect on Dr. Ehrlich and his contention—so at- 
tractive to those who will believe anything so long as it supports 
the continued administration of the death penalty—I think the final 
disposition of his argument must be theoretical. Here again the 
empiricist must help by assisting with the formulation of a respect- 
able theory of deterrence—one that does not depend on the behavior 
of rats or pigeons or social science sophomores. All! that Ehrlich 
has in support of his notion about deterrence is a statistical associa- 
tion of the incidence of homicide with the numbers of executions. 
It is not enough to show, as many statisticians have done, that the 
data on which he relies are suspect, that his choice of methodology 
is faulty, or even that his calculations contain mathematical er- 
rors. What is needed is a theory of deterrence that is founded on 
observed facts. 

Let me illustrate with an example from a discipline that is far 
afield from criminology. When Isaac Newton was a young man he 
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devoted a great deal of attention to the theory of color. Before he 
conducted his experiments, the received understanding was that 
colors are modifications of light which was believed to be naturally 
pure and white. The theory was good common sense, apparently 
verifiable by any ordinary man capable of looking at light and 
shadow on his wall. But by using a prism Newton showed that colors 
are arranged in a spectrum and therefore appear when light is 
analysed by such an instrument. Colors are not in any sense 
modifications of light. Light is heterogeneous in nature, composed 
of all the colors in the rainbow. 

Having made this discovery, Newton knew that he had to ex- 
plain it. That required mathematics, logic, and more experiments. 
He did what he had to do, and his theory of color stands as one 
of his most important contributions to standard physics.® 

It is here that Ehrlich falls short and so do his opponents. His 
explanation of the statistical finding that seven lives are saved by 
each execution rests on the common sense that we are all supposed 
to share that the risk of pain is to be avoided, and the higher the 
risk and the greater the pain the less attractive will be the intended 
benefits of the crime that we have an impulse to commit. 

I do not know how wide Ehrlich’s acquaintance of murderers 
may be. Few of the many I have known have been well endowed 
with common sense. Nobody knows much about the potential 
murderers who do stay their hands, but it is difficult to believe 


tim by the complex consideration that arrest is probable, that con- 


*Richerd S. Westfall. Never at Rest: A Biography of Isaac Newton. (Cambridge: The 
Cambridge University Press, 1980), pp. 156-175. 


viction and execution will inevitably follow and, mind you, that 
the penalty will be death rather than life in prison. Is it really cred- 
ible that there are all those thousands of thoughtful criminals who 
would be willing to accept life in prison as their punishment but 
would not take a chance on the gallows? 

A theory of human behavior must take into account a diversity 
of conflicting motivations that are not readily susceptible to 
statistical manipulation. We need a theoretician of deterrence who 
can order the existing data in all their complexity and tell us 
whether the rate of executions in any given jurisdiction can affect 
the behavior of men and women considering homicide as a solu- 
tion to a personal problem. As a criminologist once remarked, and 
as Isaac Newton and great scientists of every discipline have 
repeatedly demonstrated, there is nothing so practical as a good 
theory. 

Mine is a minority view. I will not accept a utilitarian justifica- 
tion for the death penalty. Killing people is wrong and killing them 
in cold blood is worse. This debate will continue. Much of it will 
be distorted by speculations about the facts, by citations of misinter- 
pretations of the facts, and even by propositions derived from un- 
truths. That kind of exchange poisons discourse about criminal 
justice and its administration. I concede that much nonsense has 
been perpetrated by zealous and unreflective abolitionists, as well 
as by equally zealous and unreflective retentionists, all willing to 
beat their opponents with any weapon that comes to hand. I urge 
that in the interest of truth and the discredit of error criminologists 
should undertake the agenda I have proposed. 


that there are hundreds, perhaps thousands, perhaps tens of thou- | 
sands who are restrained from killing some specific potential vic- 
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In Defense of Private Sentencing Firms 


To THE EDITOR: 


’ [have read with great interest the article in the December 1983 
issue of FEDERAL PROBATION Quarterly by Chester Kulis on 
profit in the private presentence report. I found the article carelessly 
done in not examining other “private presentence firms” and mak- 
ing an assumption of a general nature on the basis of one group 
of individuals out in California. Certainly, California’s social at- 
mosphere is not representative of the rest of the country. I also found 
Mr. Kulis’ article a personal attack on the free enterprise system 
of this country as well as the defense bar. 


I am naturally concerned about the attitude that Mr. Kulis takes 
in relationship to this type of service. What probation and the courts 
have failed to understand is that the private sector does more than 
simply a sentencing report. As a firm working in this capacity, we 
try to shy away from the “private presentence report” label because 
of the misunderstanding and lack of professionalism of other 
organizations. What the private presentence report should do is 
enhance and develop additional information that the probation 
office has not been able to obtain based on time limits or other 
restraints. It is also an effort to submit ‘‘expert witness”’ testi- 
mony and a second opinion as to psychological and social issues. 
Reproducing the probation office report, even if it were “‘better,”’ 
is not the objective of many of the sentencing firms throughout 
the country. The objective is to encourage additional information 
to be placed on the record that may help the court “balance the 
scales of justice.’’ The two scales represent defense and prosecu- 
tion positions, and the judge is the centerpiece of balancing the in- 
formation received. If we take away the private sector, what we 
are doing is giving one opinion in not allowing for a second opinion 
to look at something from a different angle. If you had cancer and 
a doctor told you that you were going to die in 6 months, you 
would certainly consider taking a second opinion before determin- 
ing your life would end in 6 months. We feel the sentencing pro- 
cess is equally critical and a second opinion can do no harm. It 
neither attacks probation nor diminishes the efforts that they 
have put into any case. The continuity of the probation office is 
carried forward with the additional information because the pro- 
bation office will be supervising the client eventually. 

Mr. Kulis seemed to want to attack the liability aspects and not 
address the helpful aspects of this type of service. Many of the 
reports throughout the country seem to be prosecutorially 
oriented. The simple structure of the probation office sentencing 
report tends to support this theory. The first portion of a report is 
offense information and the last portion of the report is guidelines 
and statistics as to incarceration. Seldom does a probation officer 
recommend an alternative other than straight probation or 
straight incarceration. Many of the reports throughout the coun- 
try in the private sector give the court at least the idea that 
perhaps a treatment plan and/or an alternative to incarceration 
may, indeed, serve the ends of justice equally. 


Finally, comments made regarding the defense bar and their al- 
leged desire to gain more money, simply on the basis of using the 
private sentencing consultant, is a statement of bias, prejudice, 
and an attack on the very essence of the defense bar. It seems that 
everyone is always angry because the private sector maxes money 
doing a job well. It is no wonder that defense counsel is turning 
to the private sector for sentencing help. The probation office’s at- 
titude is simply a monetary one relating to any time a private at- 
torney is retained or private sentencing consultants are retained. 


As a former Federal probation officer I have a high regard for 
the probation office, and our reports never have attacked the con- 
tents of the probation officer’s report. I would expect the same pro- 
fessional courtesy. It is my feeling that between probation and the 
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private sector, where effective changes can be made in a system, 
cooperation would be our mutual goal. 
February 28, 1984 Marcia G. SHEIN, President 
Sentencing and Parole Consultant 
National Legal Services, Inc. 
Atlanta, Georgia 


On Academia and Probation 
To THE EpirTor: 


While I was delighte¢ to find that my colleague in New York City 
Probation, James Davis, was published in your December 1983 issue, 
and while I share the resonances of some of the experiences he relates, 
I am deeply unhappy about the conclusions he draws in “Academic 
and Practical Aspects of Probation: A Comparison.” 

I think it should be said at the outset that, even if Davis is correct 
in his analysis of his experience, the situation of New York City, or 
other underfunded probation agencies, is hardly paradigmatic of 
the field in general and probably should not be taken as a starting 
point for any broad conclusions. 

What I deeply disagree with is his viewpoint of the relationship 
of probation and academe. I think it is gratuitous at best to state, “In 
the academic world, knowledge is accumulated for its own sake.” Not 
only does this generalization strike me as quite bald, but, in our field, 
seems in stark contrast to the efforts of Dr. Peter Sissons and Ford- 
ham University’s master s program in probation and parole, as well 
as the continuing work of Fogel, Thomson and McAneny at the Uni- 
versity of Illinois-Chicago. 

Equally gratuitous, I think, is his statement, “the academic world 
probably believes that probation is a small and possibly unimportant 
part of the criminal justice system.” In my limited experience and 
travels, I have met many academicians who were convinced proba- 
tion was and is a front-line criminal justice agency and who were sen- 
sitive to its issues and problems: to cite two excellent examples, Ed 
Thibault, immediate past president, North East Criminal Justice 
Educators Association, who has devoted a great deal of effort and time 
to workload standards problems for the New York State Division of 
Probation, and Professor Charies Lindner, John Jay College of 
Criminal Justice, who has devoted long and frequently thankless hours 
in organizing the annual institute for practitioners in Probation, 
cosponsored by John Jay and the New York State Probation Officers 
Association. 

While there may be some merit to Davis’ claim, “The practical 
world of probation is not academically orientated,” I think his explana- 
tion is misplaced. To my mind, lack of resources and funding has caused 
pro...tion administrators, perhaps necessarily, to encourage practi- 
tioners to “stick your nose in your cases,” as a means of coping with 
workload, and, to emphasize mechanics (as opposed to reflec- 
tion/creativity) as a means of thwarting possible new liability issues. 
For example, in 1982 the New York State Division of Probation 
published revised rules, reducing mandated annual training to 21 
hours as opposed to the previous 35 hours; the rationale was purely 
budgetary! 

In 1982 the American Probation and Parole Association, with NIC 
sponsorship, produced from a selected group of practitioners and ad- 
ministrators, a relatively comprehensive and positive set of papers 
on Critical Issues in Probation. In addressing the issue of profes- 
sionalization, one objective urged the development of a specific cur- 
riculum to train staff in the specialized body of probation knowledge 
and, at the same time, establish minimum entry standards to the field, 
while providing incentives for participation in continuing education 
programs. 
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I believe that objective is still highly relevant. I perceive James 
Davis’ article as a strong cry for better resources, one of which, 
however, should be greater interaction with the academic community 
to help professionals deal with the crunch of workload. 

In short, I believe that if probation is to get on with the business 
of moving ahead in the twentieth century, it needs to adapt and to 
move from “‘common sense”’ (intuition?) to fair and objective decision- 
making, assisted by new technologies and strategies. Hence, I would 
argue that the worst thing practitioners could do is to distance, even 
if just for the present, from academicians, as Davis suggests. 

February 9, 1984 Ropert A. NuUNZ 

Supervisor, NYC Department of Probation 
Immediate Past President 
NYS Probation Officer Assn. 


Reply to William Wilbanks on Rape and 
Inequality 


To THE EprTor: 

We would like to respond to the review of Rape and Inequality by 
William Wilbanks (Federai Probation, December 1983). Regrettably, 
this review is not very objective. The review title, “How Capitalist 
Society Generates Rape and Violence” and the frequent repetition of 
the word “capitalism” in the text inadequately symbolize our central 
theme. The review pigeonholes our work as a critique of capitalism 
whereas we contrast the high incidence of rape in a number of ex- 
ploitative social orders such as slavery, feudalism and capitalism with 
the low incidence in nonexploitative, nonclass societies. In fact, 
Wilbanks completely misses our statements about capitalism in the 
section entitled “Capitalism, Law and Women’s Rights” where pro- 
gressive developments in women’s status under capitalism (U.S.A.) 
are described. In addition, we explicitly focus on multiple forms of soci- 
ety to differentiate our work from the work of others who write about 
rape. Because of the book’s classical emphasis on macroscopic trends 
and relationships, it represents a new approach to the subject. 

The reviewer implies that only biased readers will appreciate the 
book. He says, “Those who share the Marxist bias (our emphasis) of 
the Schwendingers will find much to applaud in this work...” However, 
many people who do not share our “bias” may also find the work ad- 
mirable. Previous articles (incorporated in some chapters) have been 
used by anti-rape groups and reprinted in university readers. In ad- 
dition, we received the 1984 Paul Tappan Award (for original and 
seminal contributions to criminology) from the Western Society of 
Criminology. Our writings on rape as well as delinquency were singled 
out by the awards committee. 

Furthermore, it’s hard to understand why the review has so many 
errors. The reviewer notes our finding examples of male-female equal- 
ity among American Indians before colonialism. Then he says we pre- 
sent “a history of four tribes” to prove this thesis. In fact, we found 
egalitarian relations among American Indians, Phillipine, Australian, 
South American, Canadian, Turkish and African tribes (or societies) 
to mention a partial list. The four tribes he implies are American In- 
dian are all African. What is more, we do not present a history. 
Building upon prior research contrasting socioeconomic relations 
among these tribes, we present “capsule portraits” of the economic, 
cultural and customary relations of these groups excerpted from our 
own analysis of anthropological documents in the Human Relations 
Area Files. Our systematic comparisons between these tribes are called 
a “pilot study” and are not offered as comprehensive proof. The study 
shows that our propositions are not merely speculative and it rein- 
forces our view that the general level of violence in a society influences 
rape incidence through the mode of production and the levels of sex- 
ual, economic and ethnic inequality. Theoretical works on similar 
levels of abstraction are never accompanied by comprehensive proof 
because the development of such proof itself requires enormous labor, 
numerous studies and methodological innovation. 

Furthermore, the reviewer's lead sentence attributes to us the no- 
tion that “capitalism gives birth to conditions that produce rape.” This 
fragment appears to substantiate his view of our major thesis; but, 
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the thesis is only seen in a proper context when he quotes us accurately 
at the end of the fourth paragraph. We say, “Capitalism did not in- 
vent violence. It gave birth to conditions that reproduce violence anew” 
(p. 197). Throughout the book we show that rape exists in pre-capitalist 
social orders and that, in fact, it arises in other societies. For exam- 
ple, male dominance and violence are sometimes imposed forceably 
on prehistoric societies (or societies with simpler forms of social 
organization) by colonizers. Sometimes these forms of behavior emerge 
through the relatively peaceful penetration of such societies by world 
economic relationships or through the evolution of internal social rela- 
tionships. We cite studies demonstrating these complex developments. 

Mr. Wilbanks goes further, announcing that we give no data to 
show that “rape violence will disappear in a classless society.” But 
this observation is misleading. We present as data, societies with no 
word for rape—the Arapesh, also the Tasaday where gentleness and 
caring are the rule, the Kung nomads who discourage any sign of 
violence between the sexes, and the Mbuti whose sexual relations are 
egalitarian (e.g., pp. 127, 194, 143). In addition, we offer extensive 
quotations from the diaries of Father LeJeune, in the'1630’s, indicating 
the lack of corporal punishment and the independence of women among 
the Montagnais-Naskapi tribespeople (pp. 184-188). We show that 
mechanisms of violence were eventually adopted by the Montagnais 
under the tutelage of European missionaries and colonizers. Even 
though we did not attempt to study socialist societies, this an- 
thropological data supports our hypothesis that rape has been (and, 
will be) effected by particular changes in socioeconomic formations. 
We made no attempt to study socialist societies because such a study 
is beyond the resources available to us. Such resources are necessary 
because these societies vary enormously regardless of how they depict 
themselves. Significant degrees of economic inequality and other forms 
of stratification exist in these societies. Further, comparable obser- 
vations pose a particularly serious problem for researchers in this area 
even when statistics are made available. (In some cases, the Soviet 
Union, for example, crime statistics are kept secret.) Where com- 
parative analysis is sometimes possible, the long term declining rates 
of common crimes (including rape) in the German Democratic Republic 
stand out by comparison with the Federal Republic of Germany. 

Wilbanks’ suggestion that we oppose punishment of individual 
rapists is not true. To the contrary, as founders and supporters of the 
anti-rape movement, we note: “Anti-rape groups have rightfully in- 
sisted that rapists should receive swift and certain punishment...” 
(p. 219). On the other hand, we also say that individual treatment 
strategies alone do little to prevent rape in a society. “If social rela- 
tions are the fundamental causes, then the repression of individual 
rapists will never provide anything but a short-term temporary solu- 
tion to the reduction of rape. For every imprisoned rapist, unchanged 
social conditions will create other rapists to take his place from the 
population at large” (p. 211). We oppose harsher penal sanctions pro- 
posed by so-called law and order policies because these lead to further 
lawlessness and the learning of violence in prison. One cannot assume 
that this means we are against law or order since we specifically state: 
“We believe that rape-can be partially deterred... by popular self- 
defense strategies and the swift apprehension and conviction of rapists” 
(p. 14). 

Thus, when we refer to conservative, law and order policies, we 
refer to the utopian call for harsher punishment to the exclusion of 
broader social policies aimed at crime prevention. The criminal justice 
system is obviously unable to deal adequately with most rapists such 
as those who rape in their own families (see pp. 52-53), and those who 
rape in wartime (Chapter 4), let alone those whose crimes are 
unreported, unfounded or unprosecuted. Consequently, justice policies 
should consider such important criminogenic factors as the breakdown 
of communities, families and social relationships as well as the ex- 
ploitation of women in the media. Punishment is not the only 
legitimate criminal justice policy. Unemployment, wide economic in- 
equality, sadistic pornography and preparations for mass violence and 
destruction in war are suggested in the book as targets for movements 
against rape and policies aimed at rape prevention. 

February 20, 1984 JULIA SCHWENDINGER 

Doctor of Criminology 
SUNY College at New Paltz 
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Correcting an Error 


To THE EpITor: 

I assume that editors do not object and, in fact, may sometimes 
appreciate a note from a reader pointing to an error in the journal. 
The point in question is a minor one and the first I have seen in my 
many years as a subscriber. 

I am referring to the March 1984 issue on page 72 under the 
heading, “Reports Received.”” The second paragraph, third sentence 
reads: “It was prepared by Edwin Powers with the corrections com- 


missioners. . .”” It should have read: “It was prepared by Edwin 
Powers for the corrections commissioners. . 

The commissioners and others in the correctional field took no par 
in the preparation of the report and are therefore not responsible for 
any part of the text. 

Any any rate the crime and justice foundation appreciate your giv- 
ing the report some attention. 

May 24, 1984 


EDWIN POWERS 
Box 442 
West Yarmouth, MA 02673 


Reviews of Professional Periodicals 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Interest Groups and Criminal Law: The Case of Federal 
Criminal Code Revision,” by Barbara Ann Stolz (January 
1984). Over the past decade, the Congress has been unsuccessfully 
engaged in a criminal code revision undertaking, providing an ex- 
cellent basis from which to study interest group involvement in 
public policy formation. In this treatise, Barbara Stolz attempts 
to conduct empirical research to determine who has attempted to 
influence criminal code revision, which participants are perceived 
to be influential, and what techniques and situational factors 
enhanced a group's ability to influence the legislation successfully. 

The criminal code revision study suggests that criminal justice 

particularly a complex reform measure such as the code, 
is highly vulnerable to interest group pressure. Those perceived 
to be most influential were legal, governmental and lay organiza- 
tions while reform groups and professional organizations were 
perceived to be less influential. The findings suggest also that 
whether or not a group is influential depends on the informal 
techniques it applies, not testimony. Therefore, hearing records are 
an inadequate data base for determining who influences. 

The case study method and a variety of qualitative research 
techniques were employed in this project. A reputational technique 
was utilized to determine which groups, of the hundreds of groups 
which were perceived as having influenced the legislature, had the 
most significant influence. From 12 categories of hearing par- 
ticipants, six appeared to be influential. The six included legal as- 
sociations, Federal governmental agencies, general social reform 
groups, civil rights organizations and business and labor groups. 
Notably absent were groups whose specific interest was criminal 
justice. 

The techniques employed by those groups achieving success in- 
cluded using internal access, utilizing one’s expertise, relying on 
the group’s membership, and galvanizing external influences. It 
was determined that the formal means through which groups ex- 
pressed their views was deemed less significant than the informal 
mechanisms. Further, interviewees observed that one cannot 
simply testify and leave, expecting one’s concerns to be addressed. 

In the final analysis, the types of goals sought and techniques 
employed vary with the outcome of influence sought. These findings 
thus have implications for both criminal justice policymaking and 
research in this area. 

“The Justice Department Focuses on White-Collar Crime: 
Promises and Pitfalls,” by David R. Simon and Stanley L. 
Swart (January 1984). The FBI’s new focus on white-collar crime 
is the subject of this article by David Simon and Stanley Swart. 
Partially as a result of contentions that the FBI is “soft on establish- 
ment crime” and reluctant to become involved with complex in- 
vestigations, the FBI undertook what it claims is a significant 
reordering of its enforcement priorities. The FBI asserts that its 
top investigative priorities are “white-collar crime, organized crime, 
and foreign counter intelligence.” Despite this new focus, Simon 
and Swart suggest that there are very important questions left 
unanswered about both the goals set and the means employed in 
this new emphasis. 

Part of the difficulty rests on the definition of white-collar crime. 
It is so broad and nonspecific that it could include everything from 
welfare cheating by the poor to antitrust violations by upper-class 
businessmen. What does become clear is that the Justice Depart- 
ment has drastically altered and expanded the usual definition of 
white-collar crime 


Even if definitional clarity is discerned, questions remain 
ing the resources committed and the nature of the investiga- 
tions conducted. In short, there are no reliable data at this time 
upon which to make a definitive judgment regarding the 
socioeconomic status of the individuals, or the size of the corporate 
entities involved. Additionally, there are enforcement problems 
within the Department of Justice partially resulting from the 
political independence of the 95 district attorneys, making a 
uniform approach difficult. More importantly, changes in the 
bureaucratic structure dividing criminal and civil matters caused 
problems in focusing on these crimes, especially in those situations 
in which civil law represented an alternative to criminal 
prosecution. 


Finally, the FBI’s move into the area of white-collar crime created 
conceptual confusion in that the FBI was shifting from a reactive 
to a proactive philosophy. There is also an accompanying shift 
towards centralized control of investigations which might pro. 2 
beneficial in uniform enforcement. 


This article, thus, is intended as an initial study of the FBI’s pro- 
fessed shift to greater white-collar crime attention. Hopefully, it 
will provide practical insights into a contemporary issue of great 
importance to both criminology and criminal justice. A better 
understanding of white-collar policing is vital, and research devoted 
to this end is long overdue. 


“Prison Crowding: The Response of Probation and Parole” 
by Peter Finn (January 1984). A systematic approach is needed 
to relieve the extensive prison overcrowding problems in the United 
States, suggests Peter Finn in this paper chronicling the responses 
of probation and parole administrators to solve the crowding 
problem. 


Prison populations experienced their largest 1-year increase in 
the nation’s history in 1982, with over 43,000 inmates added to 
the country’s Federal and state facilities. Interviews with 31 pro- 
bation and parole officials in 30 states and the District of Colum- 
bia were conducted to determine the role those agencies are play- 
ing in an effort to alleviate prison crowding. 


Probation officials were asked whether their agencies had made 
changes in revising guidelines for probation eligibility, shortened 
probation time, developed contract probation programs, or 
established differential supervision levels for probation to reduce 
prison crowding. Parole administrators were asked whether they 
had increased the frequency of parole hearings, instituted special 
or early release programs, revised criteria for parole eligibility, 
changed the revocation process, developed alternatives to rein- 
carceration for parole violators, or implemented other changes in 
parole operations to reduce prison crowding. 


Overall findings suggest modest activity by probation and parole 
agencies, significant constraints to doing more, yet cautious op- 
timism regarding opportunities in the near future to help alleviate 
the problem. Fewer than a third of the states have revised proba- 
tion guidelines, shortened probation time, or instituted contract 
probation programs, although nearly all have adopted differential 
supervision levels. 


In conclusion, there is little consistency in the probation and 
parole practices the 31 jurisdictions have implemented to reduce 
prison crowding. One can speculate that differences in penal 
philosophy, political pressures, public attitudes, media support and 
funding availability vary considerably from state to state. Public 
sentiment in favor of treating criminals harshly makes legislators 
reluctant to enact statutes authorizing alternatives to incarcera- 
tion. Notwithstanding the hostile public attitudes toward “softness” 
on crime, the prison crowding problem may be severe enough to 
override these significant obstacles. 
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THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Two-Track or One-Track Justice? Some Evidence from an 
English Longitudinal Survey,” by Patrick A. Langan and 
David P. Farrington (Summer 1983). Currently, much attention 
is being given to the issue of confidentiality of juvenile criminal 
histories. Many states are actively considering modifications of their 
statutes which impede transfer of information between the juvenile 
court and the adult court or between juvenile authorities and adult 
authorities. A proposal from the U.S. Attorney General’s Task Force 
on Violent Crime (appointed in 1981) has given stimulus to such 
considerations. The proposal is to have the FBI accept and 
disseminate information on juveniles convicted of serious crimes 
in state courts. The proposal is based on the assumption that adult 
courts in the United States are hampered in providing appropriate 
sentences because of being denied adequate information regarding 
juvenile offender histories. James Q. Wilson, an influential member 
of the Task Force, argued, in his published writings, that state 
courts are typically a “two-track system” wherein agents of the 
juvenile court poorly, if at all, share official records with the adult 
court. This results in the adult court dispensing “‘two-track” or in- 
appropriate justice because of incomplete criminal history infor- 
mation. Among the alleged consequences of the two-track system 
are undeserved leniency for chronic juvenile offenders who wind 
up in the aduit court and inadequate protection of the public due 
to a misguided punishment response. 

The proposal for the centralization of serious criminai history 
records on offenders of all ages was examined by Langan and 
Farrington in accordance with three of the proposal’s underlying 
assumptions: 

1. That two-track justice aptly describes criminal justice ad- 

ministration in the United States; 

2. That two-track justice is a significant problem because 
juvenile delinquency is often the forerunner of adult crimina- 
lity; and, 

3. That two-track systems undermine public safety. 

By reviewing the results of several different research projects 
conducted in the United States, the authors find a more or less ade- 
quate basis for concluding that a two-track system does indeed ex- 
ist in the United States and that substantial percentages of juvenile 
offenders go on to become adult offenders. However, American 
literature gives little evidence of undue leniency being accorded 
to adult offenders having extensive juvenile delinquency records. 

The article also reports on a longitudinal survey of juvenile of- 
fenders conducted in England (the Cambridge Study of Delinquent 
Development). The English survey involves a sample of 411 males 
with data collection beginning in 1961-62 when most of the boys 
were age 8 and ending in 1980. In England there is a free flow of 
information between the juvenile and adult courts providing, in 
effect, a one-track system of justice. The results of the English 
survey give some clues as to what might happen if the proposal 
of the Attorney General’s Task Force is adopted. The English survey 
confirmed the finding in the American literature that juvenile delin- 
quency is a forerunner of adult crime. 

In the English survey, adults with juvenile histories were sen- 
tenced more severely than those without such histories. Thus, it 
seems important for adult courts to have free accegs to juvenile 
criminal histories. What remains unsettled, at least in the mind 
of this reviewer, is whether American adult courts are in fact 
significantly deprived of information contained in official juvenile 
records. The authors’ positive conclusion in this regard (accepting 
the premise of a two-track system in the United States) is largely 
based on a 1979 survey of American adult court prosecutors wherein 
prosecutors generally reported ignorance of juvenile records. 


However, the fact that the prosecutors lacked such information does 
not mean that sentencing judges lacked the information. Serious 
offenders are usually sentenced with the aid of a probation officer’s 
presentence investigation. Presentence investigation reports, which 
enjoy privileged exchanges of information, routinely dig out and 
reveal juvenile records. In spite of regulations aimed at preserv- 
ing confidentiality of juvenile records in the courts, there does not 
appear to be mucii of a confidentiality barrier at the point of senten- 
cing although such a barrier may be significant at the point of ar- 
rest or at the point of the prosecution decision. 


“The Role of the Federal Government in Juvenile Delin- 
quency Prevention: Historical and Contemporary Perspec- 
tives,” by Gayle Olson-Raymer (Summer 1983). It is remarkable 
that so much has been written, particularly since World War II, 
on the evolution of various programs which somehow treat youth 
who have potential for misconduct. Tracing some aspect of the 
juvenile court movement or the history of institutionalized youth 
has been a4 very popular dissertation topic among newly minted 
Ph.D.’s in criminology. With all that has been written on the sub- 
ject, Olson-Raymer, in this article, manages to find a reasonably 
new angle of analysis while covering rather familiar material. The 
product is commendably concise and represents a handy summary 
of nationally developed programs for delinquent youth and the 
theories or values which have supported these programs. _ 

The author concentrates on delinquency prevention programs and 
theories as distinct from rehabilitation programs and theories, the 
distinction resting mainly on whether target populations are ap- 
proached before or after official involvement with the juvenile 
justice system. The brief historical survey provided in the article 
is divided into four epochs: 

1. From colonial times to 1908, the Federal Government left 
juvenile delinquency problems to philanthropic charities, 
states and localities; 

. From 1909 to 1932, the Federal Government began 
child serving: professionals, sponsoring youth-related con- 
ferences, and collecting and disseminating national research 
data on youth; 

. From 1933 to 1960, Federal legislators reacted to youth and 
family needs with short-term policies and discussion forums 
for improving conditions affecting youths’ lives; 

. From 1961 to 1980, Congress enacted a series of Federal man- 
dates to reform and augment the juvenile justice system, pro- 
vide community prevention and diversion programs and 
create rehabilitative alternatives to institutionalization. 

By the 1970’s, the Federal Government was investing heavily in 
youth programs and delinquency prevention research of various 
kinds and a peak was reached in 1974 with the passage of the 
Juvenile Justice and Delinquency Prevention Act which established 
the Federal Office of Juvenile Justice and Delinquency Prevention. 
The scope and diffusion of federally initiated juvenile programs 
is awesome. At one point, juvenile programs were operated out of 
seven cabinet-level departments and two independent agencies 
under 25 separate congressional acts, over half of which were passed 
after 1970. 

Through the years, there has been little evidence to demonstrate 
the effectiveness of programs designed to inhibit misconduct among 
youth. The author provides a brief review of some evaluation 
literature which shows that individual treatment programs, 
psychological in nature, are perhaps more unsuccessful than 
societal treatment programs. Thus, the author argues that we have 
a pretty good idea of what doesn’t work but, at the same time, all 
the research and program evaluations promoted by the Federal 
Government in the last two decades points to what may work. The 
author feels that it is unfortunate that the Federal Government is 
currently considering reducing its role in supporting delinquency 
prevention programs when there is prospect of capitalizing on what 
past federally sponsored program efforts have contributed to the 
theoretical knowledge of what does and what does not prevent 
juvenile crime. Matters seems to have come full circle “from no 
involvement in juvenile justice, to incremental assistance, to 
massive Federal subsidization of tion efforts and finally to 
a proposed de-escalation of Federal support.” In recommending 
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against Federal withdrawal, the author asserts “today’s practi- 
tioners and theorists not only know that individualized treatment 
probably will not prevent delinquency, they have good reason to 
believe that preventive school, family, community, and peer group 
programs aimed at modifying negative institutional policies and 
practices may help prevent juvenile crime.” Proposed is “federal 
support for transferring new, proactive prevention theories” into 
practical societal programs. 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by CANDACE McCoy 


The Courts and Crowding 


Any observer of corrections today—even a casua! observer—knows 
that several state prison systems and local detention facilities have 
become dangerously overcrowded. Research indicates that the 
higher the “social and spacial density” in correctional institutions, 
the more disciplinary problems, health complaints, and even in- 
mate deaths there will be. * Reducing overcrowding has thus become 


a lively topic for comment in the legal literature as well as in jour- 
nals of social science and correctional practice. 

Legal professionals have been especially concerned about the im- 
pact of two Supreme Court cases that addressed the issue of 
doublecelling. Both cases were considered to be groundbreakers, 
because dicta from the majority opinions in each apparently directed 


1An overview of this type of inquiry has been published in FEDERAL PROBATION. 
See Paulus, McCain, and Fox. Prison Standards: Some Pertinent Data on Crowding, 45 
FED. PROBATION 48, No. 4 (Dec. 1981) and studies noted there. 


*441 U.S. 520 at 542 (1979). 
*452 U.S. 337 (1981). 
“See notes on at 59 U.DET.J.URB.LAW 256 (Winter 1982); 12 CUMB. L. 
REV. 727 (1981-1982); 16 U.RICH.L.REV. 621 (Spring 1982); 23 BOS.COLL.L.REV. 713 


(May 1982); 22 TEX.J.REV. 374 (1982); 8 N.ENG.J.PRIS.L. 249 (Winter 1982); 11 
CAP.U.L.REV. 809 (Summer 1982). 


‘Robbins, Ira P. The Cry of Wolfish in the Federal Courts: The Future of Federal Judicial 
Intervention in Prison Administration, 71 J.CRIM.L. & CRIM’Y 21 (1980). Professor Rob- 
bins examined Federal trial court and circuit courts of appeal cases decided over a one- 
and-one-half year period after Wolfish had been handed down. He concluded that, though 
probably more cases had pro-institution results after Wolfish than before it, nevertheless 
“the courts have not yet bestowed upon the prisons’ asserted justifications the presump- 
tive validity that Wolfish seemed to invite.” Id. at 225. 


*Of course, FEDERAL PROBATION readers will recall a recent article on the effect of 
Chapman and Wolfish on lower federal courts’ approaches to the specific problem of over- 
crowding. See Jack E. Call, Recent Case Law on Overcrowded Conditions of Confinement, 
47 FEDERAL PROBATION 23 (Sept. 1983). An article concerning “totality of condi- 
tions,” including but not limited to ing, is Robertson, James E. When the Su- 
preme Court Commands, Do the Lower Federal Courts Obey? The Impact of Rhodes v. 
Chapman on Correctional Litigation, 7 HAMLINE L. P-EV. 79 (Jan. 1984). 


‘Relief from Prison Overcrowding: Evaluating Michigan's Accelerated Parole Statute, 15 
U.MICH. J. of LAW REFORM 547, No. 3 (Spring 1982). 


*Comment: After the Stalemate: Releasing Prisoners to Compel State Prison Reform, 
56 TEMPLE L.Q. 95 (1983). 


*Ramifications of this stance regarding evidentiary sources are explored in Toch, Hans. 
The Role of the Expert on Prison Conditions: The Battle of Footnotes in Rhodes v. Chap- 
man, 18 CRIM.L.BULL. 38 No. 1 (1982). 

"Robertson, supra. at 98. 

™“Crowded Texas Prisons Face Tough Choices,” 68 A.B.A. JOUR. 791 (July, 1982). 


"Relief from Overcrowding, supra. 


lower Federal courts to be less active in reviewing prison condi- 
tions. In Bell v. Wolfish, Justice Rehnquist opined that “there is 
no ‘one man, one cell’ principle lurking in the Due Process clause,” 
and that therefore pretrial detainees in a local detention facility 
had no constitutional grounds with which to challenge detention 
density. And in Chapman v. Rhodes,* the Court delivered its most 
comprehensive and controversial attack on prisoners’ rights litiga- 
tion. Doublecelling does not in itself violate the Eighth Amend- 
ment prohibition of cruel and unusual punishment, the Court said. 
Judges hearing challenges to prison conditions must assess “‘the 
totality of conditions” to determine whether the institution violates 
constitutional requirements. Further, the Court has said, trial 
judges should accord great weight tc the judgments of correctional 
officials in such reviews. 

Several law reviews offered notes on these cases,‘ and some 
writers examined trial court activity after the Supreme Court had 
decided them, in order to assess whether the cases were reversing 
the 1960’s-1970’s trend of expanded prison litigation.* On the over- 
crowding issue specifically, interesting commentary is being 
published. Analysts concerned with how courts will respond to the 
overcrowding issue may want to review three recent law review 
pieces. The first examines lower court responses to Chapman.® 
Others treat general strategies for reducing overcrowding, either 
through legislative action’ or, that failing, through judicial action.’ 

In the Chapman impact study, Professor James Robertson reviews 
lower court responses to the Supreme Court mandate that prison 
conditions be evaluated in light of the “totality of conditions” at 
each institution. (Academics will also be pleased to see that Robert- 
son draws implications for impact research.) Because a “totality 
of conditions” standard is inherently vague, trial judges have wide 
discretion in assessing prison constitutionality. The Chapman 
caveat that trial judges should defer to administrative expertise 
in correctional matters may constrain district court decisionmak- 
ing, but Robertson reports that, of 11 overcrowding cases decided 
after Chapman, nine nevertheless found the prison policies un- 
constitutional. Lower courts are using the “totality” standard to 
continue extensive prison review and reform, not to cut back on 
it as the Chapman majority probably intended. Several judges have 
distinguished Chapman on its facts. (The Supreme Court had ap- 
proved doublecelling in the Ohio prison, but inmates there were 
free to move about a large common activity area during the day; 
thus, density was not as much of a problem, perhaps, as in other 
“tighter” correctional facilities.) Trial judges can use a wide variety 
of evidence in assessing the “totality of conditions,” and the 
Supreme Court’s disapproval of using correctional standards and 
evidence on psychological effects of overcrowding is not necessar- 
ily evident in lower Federal district courts.° 

Prisoner victories on overcrowding issues were often overturned 
by Circuit Courts of Appeal, though, suggesting that the appeals 
courts are more attentive to consistency in Federal policy than are 
the lower courts, which must act as mediators between the judicial 
system and the local political environment. “In the 27 months since 
the Supreme Court announced its decision in Rhodes v. Chapman,” 
the author concludes, “the prediction that Rhodes would under- 
cut Federal court reform of prison overcrowding has not 
materialized.’’° 

This is stale news to corrections professionals in states such as 
Texas, where in 1982 the prison system was closed to new inmates 


for a week and paroles were accelerated in order to alleviate 


overcrewding." A Federal district court order required that 
crowding be eased, and, though the circuit court of appeals three 
times reviewed the order and modified it (Robertson had counted 
these reviews as “pro-institution” cases in his study) eventually 
the State Board of Corrections had to take drastic action or find 
itself in contempt of court. The complex political give-and-take that 
occurs in such situations is the subject of legislation in some states. 
There also is renewed interest in formulating guidelines for trial 
court judges when they contemplate remedial structures for prison 
conditions cases. 

The State of Michigan has addressed the problem with unique 
legislation: an ‘accelerated parole” statute. Student author Frank 
T. Judge, III has assessed the structure and implementation of this 
“Overcrowding Emergency Powers Act.”* He concludes that the 
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benefits of such legislation (in terms of providing a low-cost solu- 
tion to overcrowding that precludes costiy new construction, while 
still upholding public safety requirements) outweigh its costs. 
(Problems include short-term burdens on correctional admini- 
stration and parole boards in heavy paperwork and rushed assess- 
ment procedures.) The Act requires the state governor to declare 
a prison overcrowding state of emergency when oversight 
committees certify that prison populations exceed rated capacity. 
Sentences of prisoners serving established minimum prison terms 
under the state’s indeterminate sentencing laws are then reduced 
to 90 days, the article reports. This reduction procedure continues 
until the prison population reaches 95 percent of rated capacity. 
The state has indeed declared such emergencies, and evaluation 
reveals that releasees are predominantly from community based 
programs (allowing a shift to the community programs from the 
overcrowded walled institutions’ populations) and that recidivism 
rates of releasees are not appreciably higher than would be ex- 
pected from prisoners released after longer terms had been served. 
Few states have experimented with this approach, of course, and 
courts remain the major actors in reviewing and urging an end 
to prison overcrowding. Another student writer, Kim R. Tulsky, 
examined procedures for releasing prisoners on court orders.’* The 
model chosen in the Alabama prison litigation begun in Pugh w. 
Locke.“ The twisted tale of that litigation has been recounted 
elsewhere; this latest article uses it as an example of a “graduated 
remedial approach” that could be adepted for future litigation. 
In the Alabama litigation, Judge Johnson eventually placed the 
entire state prison system in receivership and ordered the release 
of many prisoners. This drastic action was taken only after the 
legislature refused to appropriate funds to improve the prisons and 
after officials had blatantly tried to evade the anti-overcrowding 
orders by transferring prisoners to even more crowded local jails. 
Trial courts that have not met such resistance need not order such 
drastic remedies, but they should be prepared to order release of 
prisoners if the situation eventually calls for it. “Potential judicial 
remedies could be viewed as a continuum,” the author states, “with 
varying enforcement techniques used in an increasingly intrusive 
manner. Resort to the more intrusive remedies would depend on 
judicial willingness and the level of cooperation demonstrated by 
the 
Another interesting facet of this article is its discussion of the 
technical legal questions lurking behind the prisoner release issue. 
Specifically, prisoners have traditionally achieved freedom only 
through the habeas corpus device. Yet release after protracted con- 
ditions litigation is now demanded through injunctive relief ordered 
under section 1983. To assure that the release mechanism “sticks,” 
prisoner litigators may wish to mount habeas corpus attacks on 
overcrowding at the same time as they file section 1983 conditions 
cases, although habeas cases cannot usually be heard as class ac- 
tions. To accompany the main section 1983 overcrowding challenge 
with a flurry of habeas petitions will require a long-term litiga- 
tion strategy, because habeas petitions must wind through pro- 
tracted exhaustion proceedings. But if the reports from legal jour- 
nals are correct, coordinated litigation strategies are still apt to 
be avidly pursued. Prison litigation is not necessarily significantly 
diminished by recent Supreme Court pronouncements. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


8A fter the Stalemate, supra. 


\“Daryl Fair has described a typology of remedial responses to condition cases, including 
The Alabama litigation. See Judicial Strategies in Prison Litigation, Chapter 11 in 
Jameson W. Doig, Ed. CRIMINAL CORRECTIONS (Lexington, 1983) and Daryl R. 
Fair, The Lower Federal Courts as Constitution-Makers. The Case of Prison Conditions, 7 
AM. J. CRIMLL. 119 (July 1979). 


“After the Stalemate, supra. at 116. 


“Dangerous Sexual Offender Legislation in Canada, 
1948-1977: An Experiment that Failed,” by Cyril Greenland 
(January 1984). Although arguments against indeterminate 
sentencing have appeared in the legal, psychiatric, and —— 
literature, moving toward fixed sentences for dangerous offenders 
has been limited. The ambivalent wish to punish sex offenders and, 
simultaneously, treat them is well illustrated in the dangerous sex- 
ual offender (DSO) legislation in Canada from 1948-1977. The DSO 
provisions in the Canadian Criminal Code were replaced in 1977 
by a new “Serious Personal Injury Offence.’’ In Kippert v. The 
Queen, the Supreme Court of Canada in 1967 removed the words, 

‘is likely to commit a further sexual offense.” Only 109 accused 
persons in Canada were considered to be DSO’s under that law, 
which included less than 3 percent of the offenders, including some 
multiple rapists, and there were substantial discrepancies tetween 
the provinces in the application of DSO proceedings. The Code is 
brazenly sexist, carrying 5 years imprisonment for indecent assault 
on a female and up to ten years when the assault is on a male. 
The victims tended to be prepubescent girls without injury. The 
homosexual DSO’s tended to be older than the heterosexual DSO’s, 
with the older offenders being more nuisances than dangerous. The 
most frequent diagnoses were alcoholism, psychopath, and emotion- 
ally immature. The few cases released make evaluation of success 
rate difficult. The data leaves little doubt that the 29 years of DSO 
legislation has conspicuously failed. The recommendations of the 

ian Law Reform Commission in 1975 that a judge should 
inquire into the cases of men already found to be dangerous with 
a view toward establishing a treatment, review, and release pro- 
cedure have been ignored. The cautions of the Ouimet Committee 
in 1969 that dangerous offender legislation should be limited to 
the truly dangerous has not stopped sentencing of “nuisance” of- 
fenders as “dangerous” offenders. 


“De la ddinquance juvénile & |’éventuelle absence de 
criminalité adulte: Le ddinquant temporaire grave (DTG),” 
by Pierre-Marie Lagier (January 1984). A previous article by 
the same author appeared in the April 1982 issue of this journal 
to identify the juvenile delinquents who had later become adult 
offenders (délinquant persistant grave - DPG). This article was an 
attempt to identify juvenile delinquents who have been temporarily 
delinquent and did not become adult criminals (délinquant tem- 
poraire grave - DTG). Clinical criminology has recognized dif- 
ferences between delinquents and nondelinquents, but has had dif- 
ficulty in assessing differences in kind, particularly between those 
who will (DPG) and those who will not (DTG) develop into adult 
criminals. From a group of 390 boys who had been through the 
juvenile court structure (Cour du Bienétre social, later the Tribunal 
de la jeuness) in Montreal, 30 youths who had been in trouble at 
15 years of age but who had not gone on into adult criminality were 
selected as the sample for this longitudinal study. Data were col- 
lected by the records, a battery of personality tests, self-reports, 
and interviews at age 17 (Temps 1) and 19 (Temps 2). The indepen- 
dent variable in this reserarch was the serious delinquent acts. The 
dependent variable was the collective assessment of personality 
structure as it related to the measurement of the delinquent acts. 
At the end of their adolescence, the interpersonal relations between 
the DTG’s who did not go into adult criminality and their adult 
and other social groups were shown to be much improved. There 
were considerable differences between the personality structures 
of DTG’s who did not go into adult crime and the DPG’s who did 
continue into adult crime. This provides assistance to the clinical 
criminologist in the prediction of adult criminality. While the delin- 
quent acts committed in adolescence can be equally serious in both 
groups, the personalities differentiated between the DTG’s and the 
DPG’s. This article has been seen as a new contribution to the 
theory of differential criminal personality. 


“Are Crime Rates Increasing? A Study of the Impact of 
Demographic Shifts on Crime Rates in Canada,” by G. Won 
Lee (January 1984). To determine whether the rising crime rate 
is due to other than the generally accepted sex and age variables, 
a set of annual crime rates was developed with these factors con- 
trolled. National statistics between 1949 and 1968 were comparable 
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and available. The rates were refined in relation to age and sex. 
Crude conviction rates show some vacillation, general increase, but 
the female rate has nearly tripled in 20 years. Among males, only 
the younger age group, 16-20, shows ascent over the years, while 
the older age groups actually show a decrease. For females, all age 

groups show increases, but the younger age group, 16-20, shows 
significantly increased criminality. The previous findings of a large 
impact of age needs qualification because of the interaction between 
the age and sex variables. Canada has experienced a low increase 
in serious offenses, with females nearly tripling their rate in 20 
years, while males have remained unchanged. The narrowing of 
the gap of crime rates between the sexes accompanies the 
equalization of social roles of the sexes. Further study of other 
variables would be worthwhile. 


“The Intermittent Sentence in Canada—The Law and Its 
Problems,” by Carl F. Domber and Murray W. Chitra 
(January 1984). In 1972, the Parliament of Canada introduced a 
new concept permitting the imposition of intermittent sentences 
of imprisonment when the sentence does not exceed 90 days. It was 
extended to the province of Ontario in 1980. Similar laws exist in 
Belgium, Holland, France, Germany, New Zealand, Australia, and 
certain parts of the United States. It has been referred to as 
weekend arrest, weekend execution, periodic detention, semi- 
detention, fractioning, split-sentencing, semi-liberty, and suspended 
execution. Problems of interpretation have resulted in much litiga- 
tion involving many issues, including whether the total time could 
be 90 days or whether it must be completed within 90 days, and 
many other questions. Section 663(1) (c) of the Criminal Code re- 
quires that a court must order persons under intermittent sen- 
tence to comply with conditions prescribed in a probation order. 
The “ absence” or furlough, whether for work release or 


family visiting, has been brought into court as a possible “‘inter- 
mittent sentence.” There is much to be done for the future of inter- 
mittent sentencing, including assuring that the courts use it only 
when it is appropriate. Problems of sentencing out-of-province or a 
remote resident who lives hundreds of miles from the nearest jail 
bring in social concerns. The authors support the concept of inter- 
mittent sentencing, but Parliament must deal with the problems 


that have arisen and been defined in court litigation. Not to do so 
would abuse a valuable sentencing alternative and could result in 
its unwarranted demise. 


“An Evaluation of a Prison Education Program,” by Rick 
Linden, Linda Perry, Douglas Ayers, and T.A.A. Parlett 
(January 1984). Over the past two decades, educational programs 
in prisons have expanded rapidly. Education began to play a ma- 
jor role in Canadian prisons in 1946. Today, a wide variety of 
academic and vocational programs are available and more than 
20 percent of the inmates in Federal penitentiaries are in fuil-time 
educational programs. Between April and August 1972 educational 
programs were carried out at the British Columbia Penitentiary 
and the Matsqui Penitentiary, using volunteers who had completed 
the eighth grade. Extensive pre-test measures were given to the 
experimental group who participated in the program, while the 
control group continued with the normal prison program. Five 


months later, the tests were repeated. The program had begun with 
66 inmates in the experimental and control groups, with 18 in each 
group at British Columbia Penitentiary and 15 in each group at 
Matsqui. In 1980, eight years after the program had ended, follow- 
up began with a search of the Finger Print Section records of the 
RCMP files to obtain recidivism data. Losses by death, escape, and 
other problems left 55 in the sample. Classifying them as (1) clear 
reformation, (2) marginal reformation, (3) marginal failure, and 
(4) clear recidivist, the experimentals were only slightly more 
successful than the controls. The objectives of the program has been 
attained, recidivism rates favored the experimental group, but not 
significantly, and those who favor the program or view it as a failure 
can both discuss it. The authors contend that well designed prison 
educational programs can have a positive impact on recidivism 
rates. 


“The Probation Officer and Community Delinquency 
Prevention: The Shift Out of Reactive Casework,” by David 
Turner (January 1984). When “accountability” and “efficacy” are 
bywords for social programs, it is interesting to the author to record 
the impact of a successful, cost-effective program of The Correc- 
tions Branch of the Attorney-General Ministry in Victoria, British 
Columbia, whose prime responsibilities are legislatively mandated 
as (1) to document an effective community crime prevention project, 
(2) to explore how the role of a statutory worker must shift to a 
proactive approach for prevention, and (3) to build the connection 
between theory and practice and explore how useful a theoretical 
framework could be in analyzing a preventive systems change and 
what different approaches might result. Probation officers are cen- 
tral to this program. Many have had social work training and look 
for problems before they have a right to intervene. The author was 
a juvenile probation officer in the Family Court in Victoria from 
1971 to 1979. The workloads included 40 to 50 juvenile delinquents 
and their families, up to 30 court and pre-court reports per month 
per officer, and other demands to the extent that many were strug- 
gling with burnout. The whole area of prevention was vague or 
ignored. Many studies have shown that sociological theories of 
crime, psychological factors, and other observations can combine 
to identify individuals and communities headed for trouble. Us- 
ing the Blanshard Community Project and the concepts of Martin 
Bloom in his book, Primary Prevention: The Possible Science, 
published in 1981, the author presents a proactive stance involv- 
ing the practitioner in the community. Salient practitioner roles 
are seen as (1) enabler-catalyst coordinator for local development, 
(2) fact-gatherer and analyst for social planning, and (3) activist- 
advocate for social action, as developed by Jack Rothman in 1979. 
This article shows how the probation practitioner can move from 
a reactive to a proactive stance with the conceptual analysis of the 

nding preventive activities. Preventive work places the pro- 
bation officer in the arena of social change that includes his 
obligations to the court and to the offender. He must channel his 
energy into the development of a social structure that can more 
adequately provide for the needs of every citizen. With rising crime 
rates and escalating justice system costs, corrections can not af- 
ford to ignore this area. 


Your Bookshelf on Review 


EDITED BY BENJAMIN FRANK, Pu.D. 


A “Cookbook” on Probation and Parole 


Probation and Parole in Practice. By Reid 
Montgoiwery, Jr., and Steven Dillingham. Cincinnati, 
Ohio: Piigrimage, Anderson Publishing Co., 1983. Pp. 
188. $11.95. 


The authors discuss and analyze five main facets of probation 
and parole. These are the evolution of probation and parole, the 
organization and operation of the system, the duties and respon- 
sibilities of probation and parole officers, counseling techniques, 
and some future trends. The book is unusual in that it demonstrates 
many responsibilities of probation and parole officers and allows 
the reader to test his or her skill by use of hypothetical cases, rele- 
vant questions, and exercises. 


The authors are to be congratulated for doing an excellent job 
of integrating the descriptions of the many, disparate probation 
and parole systems and job responsibilities of probation and parole 
officers into a unified whole. This is not an easy task. The authors 
emphasize both the similarities and differences of the various 
aspects of probation and parole skillfully and logically. They em- 
phasize the federal system to a great extent. 

The book is very informative. They especially do an excellent job 
of deiineating the various types and techniques of counseling. There 
are some theoretical perspectives described in this book. I have 
learned a great deal by reading this book. 

The authors emphasize a psychological orientation. This is a very 
important perspective in individualizing a probationer’s or parolee’s 
case. They tell us how to emphasize and solve the problems of each 
defendant. Techniques of individualizing each case have policy im- 
plications for a more logical distribution of justice, because cases 
are not processed on an assembly line basis. 


Although the authors briefly mention research as a future trend, 
they don’t emphasize the various empirical studies found in the 
literature, e.g., before and after studies, studies with quantifiable 
variables, studies which evaluate probation and parole, etc 

My main criticism of the book is the emphasis on ideal considera- 
tions rather than on realities. For example, pressures from political 
forces might influence probation and parole administrators to em- 
phasize quick, speedy, pro forma reports rather than long inten- 
sive investigations. Excessive caseloads might prevent probation 
and parole officers from adhering to theories and principles, e.g., 
counseling techniques. Many probation and parole administrators 
don’t conform strictly to departmental rules and regulations, and 
informally devise their own rules and policies. Many probation and 
parole officers are not trained to serve clients adequately and have 
to be resocialized to learn new techniques. How probation and 
parole officers obtain their jobs would be relevant here. 


The authors i ignore the literature criticizing probation and parole. 
For example, there is a dispute on whether probation and parole 
rules are reasonable, and many officers informally allow some 
technical violations. The authors also fail to mention adequately 
the relation of probation and parole to other aspects of the system, 
e.g., plea bargaining. 

However, these criticisms don’t negate the fact that this is a good 
book. It should appeal to beginning and advanced students, 
teachers, practitioners, and even the general public. It has a good 
bibliography. It is written in clear and concise language. However, 
it should be thought of as a “cookbook” on probation and parole 
rather than a complete, extensive analysis. 


Brooklyn, New York JAMES R. Davis 
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Correctional Education—A Potpourri of 
Topics 


Current Trends in Correctional Education: Theory 
and Practice. Edited by Sol Chaneles, Ph.D. New 
York: Haworth Press, 1983. Pp. 117. $13.95. 


After reading this book’s title, one might expect the volume to 
offer an overview of present and future directions in the area of 
correctional education, but such is not the case. As its copyright 
page indicates, the volume is simply a hardbound version of the 
reguiar Spring-Summer 1983 edition of the Journal of Offender 
Counseling, Services, and Rehabilitation. 

In the preface the editor attacks the historical lack of attention 
to, and financial support for, education programs in prisons 
throughout the United States. To solve the finance problem, he pro- 
poses a plan for investing inmates’ personal-account funds and us- 
ing the resulting income to support prison education. But the 
preface contains no mention of the theme in the book’s subtitle 
—Theory and Practice—nor does it suggest what contents might 
be found in the chapters that follow. 

After readers recognize that the volume is not an integrated, 
systematic treatment of theories and practices, they may seek to 
discover an organizing pattern that links the remaining seven 
chapters, each of which was written by different authors. We, 
however, were unable to detect any such unifying theme. For ex- 
ample, the first chapter reports a survey in which juvenile justice 
practitioners strongly favored using restitution (in the form of 
money or service) as an effective disposition in cases of juvenile 
offenders. The second chapter offers a model for juvenile detention 
educaticn. The third reports a comparison of scores obtained on 
Shostrom’s Personal Orientation Inventory by enrollees in a prison’s 
college courses with scores obtained by noncollege inmates and by 
nonincarcerated college students. 

The authors of the fourth article assessed the outcomes of three 
instructionai procedures used with juvenile inmates, after matching 
the procedures to hypothesized learning styles of the students 
(visual/spacial versus verbal/analytical). “Results were not suppor- 
tive of the general notion that using instructional strategies con- 
sistent with preferred learning styles of delinquents facilitates their 
academic achievement.” 

In chapter five, R. L. Marsh reports the incidence of speech and 
hearing deficiencies among male inmates in Texas prisons, con- 
cluding that the inmate sample showed no markedly higher rate 
of communication disorders than the rate in the population out- 
side prisons. 

Chapter six describes a drug abuse education program in which 
offenders improved in knowledge and in some attitudes, but showed 
no significant reduction in drug use. The final chapter describes 
a self-esteem counseling workshop in which 15 male inmates in- 
creased in family-related self-esteem but not in work-oriented or 
peer-related self-concept. 

In conclusion, the book’s diverse articles are individually worth- 
while, but fail to express a unifying theme and seem of no greater 
value than articles in any typical copy of journals in the field. This 
fact may cause readers to wonder why the publisher decided to 
reissue the papers in book form and, in particular, under a title 
that implies more than the volume delivers. 

University of California, Santa Barbara RR. MURRAY THOMAS 

California Men’s Colony, San Luis Obispo ROBERT G. THOMAS 


Essays on the Violent Family Syndrome 
Battered Women and their Families: Intervention 
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Strategies and Treatment Programs. Edited by Albert 
R. Roberts. New York: Springer Publishing Company, 
1984. Pp. 209. $22.95. 


The slim volume, Battered Women and their Families, is a collec- 
tion of readings concerning intervention strategies with men, 
women, and children in violent relationships. The purpose of the 
book is to provide knowledge, techniques and practice skills for 
social workers and other professionals working with families in 
crisis. Here, for the first time, up-to-date material on wife-abusing 
families is integrated into book form. Detailed descriptions of in- 
novative counseling programs for family members of battered 
women are offered, also for the first time. 

All of the selections are of excellent quality. Standing above all 
others, is the editor’s contribution, “Intervention with the Abusive 
Partner.” His analysis of the batterer’s motivation is penetrating; 
many similarities between child abusers and woman abusers are 
drawn. The treatment strategies for work with abusive men are 
derived from the social learning theory of aggression. This 
framework postulates that because violence is a learned behavior, 
people are capable of changing their behavior and learning alter- 
native methods of coping with anger and stress. A survey of the 
limited research available in this area indicates that men who bat- 
ter progress faster in groups than in individual therapy. Use of 
confrontation in the group has been shown to be especially effec- 
tive with this population. 

Other chapters present useful information in a compact, “how- 
to” style that is relevant and meaningful. Chapter 1 on emergen- 
cy room intervention, for instance, provides a sample of hospital 
protocol for treatment of adult victims of abuse. A case history is 
presented also. The discussion (chapter 2) of conjoint therapy for 
the treatment of domestic violence is a useful guide to achieving 
such goals as helping the abuser to develop empathy for the in- 
jured partner and to take responsibility for his own acts. Chapter 
3 explores the dynamics of the children caught up in the violent 
family syndrome; this is a population that has been systematically 
ignored in women’s shelters in the past. A design for group treat- 
ment of these children is supplemented with illustrations of pro- 
grammed exercises of special relevance to practitioners in the field. 
A related selection on the effects on children of observations of in- 
terparental violence is compeliing. The chapter on police interven- 
tion, though less imaginative than these others, should be of in- 
terest to the criminal justice community. 

Roberts’ failure to delve into the situation of female abusers of 
men, has probably more to do with the kind of violence the agen- 
cies see (male-on-female) than with his personal or political orien- 
tation. Nevertheless, I wish some attention to this issue of who hits 
whom had been given. 

In summary, Battered Women and their Families is an exciting 
presentation of material that gets beyond the dynamics of “the bat- 
tered woman syndrome”’ to address the real question—How can 
this outrage be stopped? Here, in digest form, the Springer Series 
on Social Work presents a fresh approach to an old problem, a 
problem that spans the generations of families in America. 

Family violence prevention is in its infancy; this book is a major 
contribution to that end. Skillfully linking the theoretical with the 
applied, Battered Women and their Families would serve equally 
well as a text for college students and as a background resource 
for those who work with families of violence. 


Nashville, Tennessee KATHERINE VAN WORMER 


A Strategic Theory of Delinquency 


Why Delinquency? By Maurice Cusson. Translated 
by Dorothy R. Crelinsten. Toronto, Canada: Univer- 
sity of Toronto Press, 1983. Pp. 193. $20.00 cloth; 
$8.95 paper. 

“Strategic analysis” conceives behavior as a relatively adaptive 


response to an actor’s existential problem. Pursuing goals in a field 
of limited opportunities, the actor seeks greatest advantage at least 


cost. Maurice Cusson’s application of strategic analysis contributes 
to our understanding of delinquency. An even fuller realization 
of the promise inherent in this approach awaits its more successful 
integration with traditional causal analysis than Cusson achieves. 

Following Jean Baechler’s model for analyzing suicides, Cusson 
constructs a typology of goals which delinquents satisfy through 
their offenses. One of the pleasures of reading this book is the range 
of ethnographic, life-history, and survey data which Cusson draws 
on—based on a review of French and English language studies 
from both sides of the Atlantic—in developing this typology. The 
most general goals he identifies are action, appropriation, aggres- 
sion, and domination. His focus on the immediate meaning of the 
delinquent act yields a needed reminder that such an act can be 
the source of vital and pleasurable experience. Delinquency can 
take on the qualities of a game; delinquency can be fun. 

In describing the field of options available to delinquents, Cusson 
draws on an eclectic but generally familiar mixture of contrul, op- 
portunity, and differential association theory, examining the im- 
portance of school, work, and peers. Curiously though, he pays lit- 
tle attention to family. In a significant departure from control 
theory, he argues that the innate motivation to commit crime varies 
among individuals. 

Strategic analysis and structural analysis complement each other 
nicely, and delinquency theory desperately needs to elaborate the 
articulation of one with the other. Cusson’s analysis of delinquents’ 
opportunities is a rudimentary and grudging step in this direction. 
Unfortunately, he explicitly opposes his method to that of struc- 
tural causal analysis (both sociological and psychological) which 
he characterizes unfairly as heavily deterministic. He dismisses 
the whole of psychoanalytic theory with a single phrase claiming 
it is unverifiable, and he specifically attacks the psychoanalytic 
theory of aggression with a scant few citations of ethological 
research. His antipathy toward structural causal analysis leads 
Cusson to reinvent some theoretical wheels, with jagged results. 
His description of the “presentism” which contributes to delin- 
quents’ failure in school and in work careers could more produc- 
tively be recast in terms of Erikson’s theory of “identity diffusion” 
and Matza’s theory of “drift”; Cusson’s conception of delinquents’ 
relative “freedom” could profitably incorporate Matza’s exposition 
of “soft determinism” and Short and Strodtbeck’s observation of 
“aleatory” gang processes. 

Strategic analysis should recall to us the importance of the delin- 
quent act. It should not blind us to the importance of life-history 
or social structure, which so powerfully help shape the person. 


Fairfax, Virginia Mark D. JAcosBs 


Reintegration Revisited: Emerging from 
the Mire 


Community Based Corrections. By Belinda Rogers 
McCarthy and Bernard J. McCarthy. Monterey, CA: 
Brooks/Cole Publishing Company, 1984. Pp. 432. 


The philosophy of reintegration as a correctional policy was cham- 
pioned by the President’s Commission on Crime and Administra- 
tion of Justice in 1967. Since then, corrections has been swamped 
with crises such as prison overcrowding, court interaction and the 
like. Yet, this approach to the handling of criminal offenders pro- 
vides the strongest theoretical justification available for a wide 
variety of programs designed to keep offenders in the community. 
Using the theoretical base and systems analysis the authors 
describe and analyze the range of reintegrative programs operating 
in the United States. 

This book serves two very useful purposes. It presents a distilla- 
tion and review of the literature on community based diversion, 
treatment and punitive programs that should be of interest to all 
working in the field. Second, it represents a comprehensive, well 
integrated approach to this very complex subject, making it a highly 
readable, easily understood text for classroom use. 

In the first chapter the authors place the idea of community based 
corrections in historical perspective. They then identify their 
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analytical theme as systems analysis with the view that community 
based corrections represents an “open system.” Within this 
framework, the authors identify two major issues which must be 
addressed in any effort to understand the usefulness and success 
of community based correctional programs in attaining the goal 
of reintegration. They write (p. 17) “Issues especially in need of 
reevaluation include the proper role of community corrections in 
a correctional system and in the larger system of justice, and the 
appropriate offender groups for different forms of community 
supervision.” 

Having specified an “open system” approach to community based 
corrections and a focus on the issues of such programs as alter- 
natives for certain offender populations, the authors set the stage 
for the remainder of their work. What makes this a strong text 
for classroom use is that in the next twelve chapters the authore 
remain true to their goals. As is unfortunately too rarely done, 
McCarthy and McCarthy stress their analytic theme and focus 
throughout the entire book. This faithfulness to the task they set 
in the first chapter provides uniformity and continuity in the 
coverage of the many diverse types of community based programs. 
The presence of such a recurrent theme assists the reader, especially 


students, to organize and integrate the materials presented 
throughout the book. 


As noted earlier, the book is comprehensive, covering not only 
the traditionally identified community based correctional programs 
such as probation, parole and halfway houses, but also a wide assort- 
ment of more esoteric topics such as restitution, diversion and the 
needs of special offender populations such as women, juveniles and 
those with chemical dependencies. The book contains separate 
chapters for each of twelve concerns in community based correc- 
tions. These are: Diversion Programs, Pretrial Release Programs, 
Probation, Restitution and Community Service Programs, Tem- 
porary Release Programs, Halfway Houses, Parole, Female Of- 
fenders, Juveniles, Drug and Alcohol-Abusing Offenders, 
Volunteers, Paraprofessionals, and Ex-Offenders and Planning for 
the Future. 


The coverage of each of these topics is thorough and creative. 
While the focus is on community based corrections, the authors 
do not take a narrow view of corrections. For example, the chapter 
on diversion includes coverage of police programs such as family 
crisis intervention and deferred prosecution programs. The fact 
that they include a separate chapter on temporary release programs 
like educational release, furloughs and work release indicates a 
broad understanding and coverage of reintegrative programs. 


The major flaw of this book is that the sources presented are not 
particularly recent. In some ways the authors heve presented com- 
munity based corrections as it was known 5 years ago. For- 
tunately, this is not a fatal flaw in that our knowledge has not 
changed significantly, though it has increased somewhat in volume. 
By summarizing and reviewing the existing literature within their 
analytic framework the authors have organized this body of 
knowledge and accurately represented the work of scores of 
researchers. 

The authors discuss the contemporary and future role of 
community based corrections concluding “The planned use of 
community based programs, not as a stopgap measure or a strategy 
to siphon off only low-risk offenders from the prison, but as a serious 
and permanent alternative to incarceration, can be an effective 
response to our current prison crises.” (p. 403) There can be no doubt 
that McCarthy and McCarthy have provided the groundwork for 
this planning in their book. 

Community Based Corrections deserves serious attention from 
practitioners, educators and students. It is an exemplary compen- 
dium of our early knowledge about the implementation and effec- 
tiveness of reintegrative, community based correctional programs. 
More importantly, this book clearly defines a goal statement for 
community corrections and organizes the literature around critical 
issues. Finally, and most significantly, McCarthy and McCarthy 


urge us to take a broad view of community based corrections and 
direct us to plan for the long range, based on both knowledge and 
values. With American corrections “...up to its neck in 
alligators. . .” the authors remind us that our primary task is to 
drain the swamp. 


University of Cincinnati LAWRENCE F. Travis, III 


Research and Criminal Justice Policy 


Crime Control in Britain: A Review of Policy 
Research. Edited by Ronald V. G. Clarke and Derek 
B. Cornish. Albany: State University of New York 
Press, 1983. Pp. 274. 


This book describes some of the criminological and penological 
research carried out over the last 25 years under the auspices of 
the U.K. Home Office Research Unit (now reconstituted as the 
Research and Planning Unit). The first section of the book, con- 
tributed by the editors, provides a very succinct account not only 
of the origins of Home Office sponsored research as a result of the 
1948 Criminal Justice Act, but it also details many of the economic, 
political and ideological factors that constrain research funded or 
conducted by Central Government. Readers of this journal will no 
doubt make their own comparisons with the scene in the U.S.A. 
The editors were faced with the invidious and difficult task of 
deciding which of the many Home Office studies (all previously 
published under Government imprint) should be included in this 
volume. They opted to include studies which illustrate the two 
phases of the evolution of the Home Office Research Unit’s 
endeavors. Phase one concerned itself with the policy aim of iden- 
tifying effective penal treatments and phase two, which was large- 
ly developed in response to the predominantly negative results of 
earlier work was concerned with the policy aim of the identifica- 
tion of other, more effective measures of reducing crime. Limita- 
tions of space preclude more than a brief mention of the rich 
storehouse of knowledge represented in these studies. Croft opens 
with a very useful overview of “Research in Criminal Justice.” This 
is followed by the famous Mannheim and Wilkins study of “Predic- 
tion Methods in Relation to Borstal Training” and by Frances 
Simon’s incisive essay on “Statistical Methods of Making Predic- 
tion Instruments”—a contribution that earned her the International 
Society of Criminology’s Quinquennial Prize in 1973. There then 
follow useful contributions on parole by Nuttall, on the effectiveness 
of welfare services in prisons by Fowles, and on the use of the con- 
trolled trial in institutional research by Clarke and Cornish. The 
latter can usefully be read alongside Dunlop’s contribution on the 
perceptions of approved schools (reformatory schools) by inmates. 
Sinclair offers some useful insights in his chapter on “The Influ- 
ence of Wardens and Matrons on Probation Hostels.” The effec- 
tiveness (or otherwise!) of sentencing is usefully examined in 
contributions by Brody and Tarling (who examine the problem 
presented by the dangerous offender in prison) and by Baxter and 
Nuttall in their paper on “Severe Sentences—No Deterrent to 
Crime?” Hough (in a paper which was originally delivered at the 
annual general meeting of the American Society of Criminology, 
1979), examines police effectiveness. The volume ends (not inap- 
propriately) with a contribution from Mayhew et al. on the ways in 
which opportunities for crime might be reduced by situational 
crime prevention. 

One of the most important features of this book is that it brings 
together a number of important and varied contributions in one 
place. I imagine that some of them may have been less than ac- 
cessible to American colleagues so that the editors’ endeavors are 
to be warmly applauded. The volume, taken as a whole, also af- 
fords a most useful survey of the state of Government research ac- 
tivity and funding in the criminological field in the United 
Kingdom. 


University of Leicester, England HERSCHEL PRINS 
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Reports Received 


Fairfax County Juvenile and Domestic Relations District 
Court (Annual Report). Juvenile and Domestic Relations Dis- 
trict Court, 4057 Chain Bridge Road, Fairfax, Virginia 22030, 
FY 1982. Pp. 45. This report is a comprehensive review of the 
work and program of the court. In addition to the statistical 
data illustrating trends covering years 1966 to 1982, there are 
also data on juvenile complaints, adjudications and special pro- 


California Corrections News. California Probation, Parole, 
and Correctional Association, 1722 J Street, Sacramento, 
California 95814. April 1984. Pp. 15. Published ten times annual- 
ly, it serves as the official publication of the Association and a 
source of news and other items of interest to the correctional 
community of California. 


Canada’s Reform in Criminal Law. The Canadian Association 
for the Prevention of Crime, 55 Parkdale Avenue, Ottawa, On- 
tario, K1Y, 1E5. April 1984. Pp. 23. This issue of the Bulletin, 
published in both English and French, devotes an editorial to 
“Inmate Right to Privacy’”’ and a long section describing the 
Criminal Law Reform Bill (1984) as the first major overhaul of 
the Criminal Code since it was enacted in 1892; as well as a sum- 


mary of the crime bill under discussion by the U. S. Congress. 


Evaluation of the Urban Crime Prevention Program: Execu- 
tive Summary. U. S. Department of Justice, National Institute 
of Justice, Washington, D. C. 20531. February 1984. Pp. 22. The 
Urban Crime Prevention Program, sponsored jointly by Action 
and the Law Enforcement Assistance Administration, consisted 
of 85 innovative neighborhood-based crime prevention projects 
across nine cities for a period of 18 months. This report is a sum- 
mary of the 2-year evaluation which concluded that these pro- 
grams offer promise for combatting urban crime. A series of 
recommendations and further research suggestions are included. 


Women in Prison. Pennsylvania Prison Society, 311 Juniper 
Street, Philadelphia, PA 19107. Autumn-Winter, No. 2, 1983. 
Pp. 166. This issue is devoted entirely to the topic of women in 
prison and ranges from ‘“‘An Historical Overview of the Treat- 
ment of Incarcerated Women” to “Support and Control Pat- 
terns of Inmate Mothers.’’ In addition, there is a wide range of 
studies reflecting the complexities of the problem: Women 
Under Sentence of Death; a Profile of the Black Female Of- 
fender; Women in County Jails; and Maintaining the Mother/ 
Child Relationship in Prison. 


Books Received 


Inside the Criminal Mind. By Stanton E. Samenow, Ph.D. 
New York: Times Books, 1984. Pp. 285. $15.50. 


Introduction to Juvenile Delinquency: Youth and the Law. 
By James T. Carey and Patrick D. yoage Englewood 
Cliffs, N.J.: Prentice-Hall, Inc., 1984. Pp. 405. $23.95. 


gi Rowman & Allanheld, 1984. Pp 


Rethinking Crime and Deviance Theory: The Emergence 
a Structuring Tradition. By Francis T Cullen. Totowa, 
. 190. $27.50. 

Consumerist Criminology. By ae T. Wilkins. Totowa, 


N.J.: Barnes & Noble Books, 1984. Pp. 184. $28.50. 


It Has Come to Our Attention 


Chief Justice Warren E. Burger delivered the keynote ad- 
dress at the June 18, 1984, national conference on “Factories 
with Fences: The Prison Industries Approach to Correctional 
Dilemmas.”’ The conference, sponsored by George Washington 
University and the Brookings Institution in Washington, D.C., 


was attended by over 600 people from the public and private sec-' 


tors. 

The Chief Justice called upon government and the private sec- 
tor to support prison reform and advanced his well-known belief 
that “the key to every good [prison] system I have ever seen is 
work, education, and training... it is on this score that so many 
of our prisons in this country have been an appalling failure for a 
civilized people.’’ He urged lawmakers to lift the ‘walls of 
economic protectionism that limit the sale of prison goods out- 
side the state where they have been produced.” 

Lorene Lake, probation programs ialist in the Probation 
Division of the Administrative Office of the United States 
Courts, has been named editor of Fepzra. Prosation. Ms. Lake 
succeeds Michael J. Keenan, who served as interim editor follow- 
ing the promotion of former editor, Donald L. Chamlee, to Chief 
of the Probation Division. A graduate of the University of 
Missouri-St. Louis, Ms. Lake was appointed a U.S. probation of- 
ficer in St. Louis on March 29, 1976. She also served the U.S. 
District Court in Kansas City, Kansas, from July 1978 to July 
1983, when she came to the Administrative Office of the U.S. 
Courts in Washington, D.C. Prior to joining the Federal Proba- 
tion System, Ms. Lake held positions as a caseworker, a 
secondary school guidance counselor, a county probation officer, 
and a drug and alcohol abuse counselor. 

The 8th National Conference on Correctional Health Care will 
be held at the Chicago Marriott Hotel, October 11-13, 1984. The 
conference is sponsored by the National Commission on Correc- 
tional Health Care and cosponsored by the American Correction- 
al Health Services Association. In addition, the American 
Medical Association (AMA) is a joint sponsor for continuing 
medical education credits. 

This year’s conference is expected to attract more than 500 
physicians, dentists, nurses, pharmacists, mental health and 
other health professionals to the 2-day meeting. The conference 
theme is ‘1984: The Orwellian Year for Correctional Health 
Care?” Topics include prisoners with special needs (physically 
handicapped and geriatric); impact of new medicare regulations; 
stretching the correctional dollars; update on AIDS; disaster 
planning; nursing management; physician extenders; ethical 
considerations in lethal injections, strip search, and taking blood 
for evidence; pharmaceutical services; dental services; latest in 
court decisions; mental health issues; Who’s in charge?, and 
more. 

The National Commission on Correctional Health Care, estab- 
lished last year as a not-for-profit tax-exempt corporation, is con- 
tinuing the correctional health care accreditation program begun 
by the AMA in the mid-70’s. 

The American Correctional Health Services Association is an 
organization of individual professionals concerned with health 
and medical services in corrections. 

A call for papers has been issued. For further information con- 
tact the National Commission on Correctional Health Care, Mc- 
Clurg Court, 333 E. Ontario Street, Chicago, 11. 60611; telephone 
(312) 440-1574. 

The University of Baltimore has joined only three other 
institutions in the United States offering graduate programs in 
judicial administration. 

The Master of Judicial Administration program at the Univer- 
sity of Baltimore will combine studies in public administration, 
court management, law, and criminal justice. The program is 
designed as a professional degree for persons interested in a 


career (or presently employed) in the field of judicial administra- 
tion. Applications for the program are now being accepted for 
next fall. 

According to Dr. Larry Thomas, who will serve as director for 
the new program, the University of Baltimore’s MJA will meet 
the need for advanced education for career professionals in a 
specialized field of public service. ‘“‘Until only a few decades ago, 
the courts were the only major societal institution which did not 
have professional personnel specifically trained to manage their 
processes,” explains Dr. Thomas. “Increases in criminal and 
civil litigation have hampered the functioning of the courts and 
made efficient organization and management even more critical. 
The courts are one of the most complex institutions in society, 
yet modern management skills, research and technology com- 
monly used in other areas of public administration are just start- 
ing to be introduced in the courts.” 

According to Dr. Thomas, the University of Denver estab- 
lished the first Master of Judicial Administration program in the 
country 14 years ago in 1971. Subsequently, similar programs 
have been developed and offered only at the University of 
Southern California and the University of Florida, and now at 
the University of Baltimore. 

The course content of the 46-credit MJA will cover a wide 
range of functions and issues in the field of judicial administra- 
tion: for example, foundations of law, Maryland criminal and 
civil procedure, courts and legal process, court management, 
statistical and data operations, and personnel and budget admi- 
nistration. 

According to Dr. Thomas, the new MJA program is expected 
to draw out-of-state students, especially from the Washington, 
D.C., Virginia, Delaware and Pennsylvania region, as well as 
students from the Baltimore metropolitan area. 

More information about the program may be obtained by call- 
ing Dr. Thomas, (301) 625-3325. 


Assistant Attorney General Lois H. Herrington has announc- 
ed the establishment of a computerized Crime Prevention 
Center. The Center, to be operated by the National Crime Pre- 
vention Council in Washington, D.C., will be capable of quickly 
responding to requests from police departments, citizen groups 
and others for the latest information on effective crime preven- 
tion programs. 

“The development of the Crime Prevention Center is an oxcel- 
lent example of cooperation between the private sector and 
government,’ Mrs. Herrington stated. ‘‘The Center is being 
made possible through the combination of financial support, ex- 
pertise and strong commitment on the part of the business com- 
munity, organized labor, civic organizations and government at 
all levels,” she said. 

The Council administers the Crime Prevention Coalition’s na- 
tional campaign that features a trench-coated dog named 
McGruff and the slogan: ‘‘Take A Bite Out of Crime: Support 
for the Center totalling approximately $180,000 is being provid- 
ed by the Office of the Justice , Research, and Statistics 
of the U.S. Department of Justice, the Florence V. Burden Foun- 
dation, the Hyde & Watson Foundation, the E.M. Clark Founda- 
tion, and the Digital Equipment Corporation. 

Through computerization, The NCPC will be able to: 

—Gather national information about various types of crime 
prevention programs. 

—Categorize the information by area, topic and contact per- 
son. 

—Identify promising crime prevention programs. 

—Put interested local groups in touch with promising projects 
in their regions. 

—Stress the necessity of coordination among community 
groups, law enforcement agencies and the private sector. 
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The Crime Prevention Council serves as administrator for the 
Coalition which includes 90 members representing government 
(25 states), law enforcement, labor, business, and civic groups. In 
addition, it is affiliated with crime prevention groups in more 
than 700 localities, known as “McGruff Communities’ and a 
growing number of national corporations. 

A National Institute of Justice study of criminal prosecutions 
is ‘misleading and exaggerated” says Thomas Y. Davies in a 
study published by the American Bar Foundation. The NIJ 
study found that court rulings prohibiting the use of evidence 
obtained by police through illegal searches — the so-called “ex- 
clusionary rule” — are a “major” factor in causing criminal 
prosecutions to be Another new study by Peter F. Nar- 
dulli, also published by the Foundation, finds that only 6 in 
every 1,000 arrests are thrown out of court because of illegal 
searches. 


According to the 1982 NIJ study, 4.8% of all arrests rejected by 
California prosecutors were declined because of illegal searches, 
and nearly one-third of all felony drug arrests were lost because 
of illegal searches. The NIJ statistics have been a centerpiece in 
the reexamination of the exclusionary rule in the Supreme Court 
and Congress. Using NIJ’s own data, Davies calculates the per- 
centage of all felony arrests lost because of illegal searches to be 
only 0.8% (or 8 in 1,000). 

Davies also says that the same statewide California data used 
by NIJ indicate that prosecutors only drop 2.4% of felony drug ar- 
rests because of illegal searches, not 30% as the NIJ study 


reports. 

In the second study published by the American Bar Founda- 
tion, Nardulli, a professor at the University of Illinois, examined 
court records in 7,500 felony criminal cases and found that only 
40 ended in nonconvictions following a defendant’s successful 
motion to suppress evidence seized illegally by police. He also 
found that most of the 40 released defendants were charged with 
drug or weapons possession offenses, that half were first of- 
fenders, and that half would have received sentences of less than 
2 months in jail if they had been convicted. He concludes that 


the rule causes the release of “‘only a relatively few marginal of- 
ol 


fenders.’”’ Nardulli studied courts in nine 

in Illinois, Michigan, and Pennsylvania. 
Both studies were supported by the American Bar Foundation 

and have been published in the foundation’s Research ‘ournal. 


The percentage of households touched by crime dropped in 
1983, decreasing from 29 percent in 1982 to 27 percent last year, 
according to the Bureau of Justice Statistics. 

The drop was the sharpest in the ¥ years that households 
touched by crime have been measured by the National Crime 
Santen mans one that began in 1975, the Bureau, a 

t ustice agency, reported in its bulletin, ‘House- 
holds Touched by Crime, 1983.” 

The percent of urban households touched by crime in 1983 was 
32.5 percent, suburban 28.4 percent and rural 21.6 percent. The 
1982 figures were, respectively, 34.7 percent, 30.2 percent and 
23.3 percent, said the bulletin. 

Other firdings: 
© Some 4.6 percent of all black households had members who 
were victims of serious violent crime (rape, robbery or ag- 
ose assault), compared with 2.4 percent of white house- 


¢ Black households were more vulnerable than white households 
to burglary (8.5 percent versus 5.8 percent). 

crime of violence or theft, compared to it one-third (32 percen 
of high income families. 
percent with annual incomes of 
J or more per year thefts ing 1983, 
with 16 percent of households with incomes come = 
© The percentage of urban households touched by violent crime 
by strangers was more than double that for rural households, 4.8 
percent versus 1.9 percent. 

Single copies of the report (order number NCJ-93658) may be 
obtained by writing the National Criminal Justice Reference Ser- 


size counties 


vice, Box 6000, Rockville, Maryland 20850, telephone (301) 
251-5500. 


The Conference on the Future of the Uniform Crime Reporting 
(UCR) Program of the Federal Bureau of Investigation was held 
from January 25 to January 28, 1984, at the Belmont Conference 
Center in Elkridge, Maryland. The Conference was part of the 
three-phase study of the UCR Program being conducted for the 
Bureau of Justice Statistics and the FBI by Abt Associates, Inc. 
The purpose of the Conference was to discuss what potential 
changes to the UCR Program should be considered and evaluated 
in the second phase of the study. 

The Belmont Conference reviewed the ongoing work now being 
conducted under Phase I of the study and discussed the major 
enhancements that should be considered and evaluated during 
Phase II. Participants included representatives of law enforce- 
ment agencies, law enforcement membership organizations, the 
research community, state UCR programs, statistical analysis 
centers, other criminal justice agencies, the National Crime Sur- 
vey Redesign Consortium, the Bureau of the Census, and the 
Canadian UCR program. Also present were representatives from 
the Bureau of Justice Statistics, the Federal Bureau of Investi- 
gation, and Abt Associates. 

The Conference identified both general features of the current 
system that should be retained, and potential enhancements 
that should be examined in Phase II. There was broad agree- 
ment that the system should continue to be a voluntary system 
based on information collected by the police, that modifications 
must be consistent with limited police resources, and that the 
role of state programs is critical. Furthermore, it was agreed 
that major enhancements of the system would have to be imple- 
mented gradually to allow most agencies to continue reporting 
under the current system (with minor modifications) while some 
agencies might report under a more extensive system. 

It was agreed that potential enhancements to be examined 
should include collection of more detailed information on of- 
fenses, arrests, and police resources; revision of UCR definitions 
and indices to provide a better picture of crime in the U.S.; revi- 
sion of UCR data collection and analyses to reduce contributors; 
and development of means for linking UCR data to disposition 
data from other systems. For each of these, a number of specific 
options will have to be evaluated. 

In addition, Conference participants identified an important 
strategic consideration for the development of an enhanced UCR 
— the ongoing rapid evolution of local police and state UCR pro- 
gram data collection and automated data processing. This raises 
several issues which, it was agreed, should be addressed in Phase 
II: (1) whether the current and planned local police information 
systems can easily meet the requirements of an enhanced sys- 
tem in terms of the extent of information collected, ease of 
reporting, and consistency of information definition across dif- 
ferent departments; (2) what the role of an enhanced UCR should 
be in providing support and leadership in the design and 
implementation of advanced automated data collection and 
processing systems for local departments; and (3) how the re- 
quirements of different users can best be met in terms of the 
local, state, and national data bases that form the UCR system. 
These three issues in turn provide the basis for examination of 
alternative ways of structuring and implementing an enhanced 
system. 


The UCR program was originally developed in the late 1920’s 
by the International Association of Chiefs of Police (IACP). 
Transferred to the FBI in 1930, the program today gathers infor- 
mation from over 15,000 state and local law enforcement agen- 
cies across the U.S. After over 50 years of operation, there was 
widespread feeling among program contributors, users, and 
operators that the time was ripe for a full scale review of the 
UCR system. 


The number of state and Federal prisoners grew by 24,000 dur- 
ing 1983 to reach a record 438,830 inmates by year’s end, accord- 
ing to a recently published Bureau of Justice Statistics bulletin, 
“Prisoners in 1983.” 
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“While the rate of growth in prison inmates declined in 1983, 
the actual number of new inmates — approximately 24,000 — 
more than equals the 23,000 average annual gain between 1977 
= 1982,” commented Steven R. Schlesinger, director of the 

jureau. 

In response to the need to house inmates and to replace out- 
dated facilities, correctional systems have been undertaking sub- 
stantial capital expenditures, the Bureau said. During fiscal 
years 1982 and 1983, state correctional systems reported more 


than $900 million in capital outlays and approximately $2.25 
billion in bonds and other reven ising mechanisms to 


ue-raising sup- 
port capital construction and improvements. Total annual ex- 
penditures by state correctional systems during fiscal year 1983 
were reported to be approaching $6 billion, and operating expen- 
ditures increased by 44 percent between fiscal year 1980 and 
fiscal year 1983. 

Single copies of the bulletin (order NCJ-92949) may be obtain- 


ed by writing the National Criminal Justice Reference 
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